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Retail Sales 


Wholesale 
Prices 


Construction 


In keeping with the current, record-setting trends of 
low, winter temperatures and high prices, the Novem- 
ber 26 retail food price index of 234.4 established a 
new high for food prices at retail. This latest rise 
was attributed to higher prices for fresh fruits and 
vegetables, dairy products, lamb and eggs. Greatest 
increase: tomatoes, 27.2 per cent, and lettuce, 23 
per cent, over November 15’s prices. 


Preliminary estimates show that average weekly earn- 
ings in manufacturing dropped slightly in October to 
$65.17 from the year’s high in September of $65.45. 
Durable manufacturing earnings remained unchanged; 
however, a shorter workweek in nondurables resulted 
in a dip of about $1 in October’s weekly earnings. 


The civilian labor force decreased in November by 
about 300,000 to 63,164,000. Nonfarm workers, how- 
ever, increased te 54.3 million, almost 600,000 above 
a year ago. Although increasing slightly from Octo- 
ber’s 1.6 million to 1.8 million in November, the num- 
ber of unemployed was at the lowest November level 
since 1947. 


The number of new work stoppages jumped to 440 in 
October—the greatest number since October, 1951’s 
total of 550. Similarly, man-days lost matched Au- 
gust’s peak for the year of 2,750,000. 


After holding the line at 219 for the two preceding 
months, November’s industrial production index dip- 
ped only slightly to 218. 


Manufacturers’ sales recovered substantially from 
September’s low for the year of about $20,700 million 
by rising to $22 billion in October. Inventories are up 
once more to $41,300 million. 


October’s retail sales went 1% per cent above Sep- 
tember’s level to reach $12,485 million, or almost 4 
per cent over October, 1950’s sales. Inventories 
declined again to $18,661 million. 


Again the wholesale price index (1926=100) fluctuated 
just slightly above 177.0 in November and: reached 
177.6 for the week ending November 27, a rise of 
0.6 points from October 30’s index. 


Mainly as a result of a substantial rise in public con- 
struction, total new construction in November increased 
by about $30 million to $2,441 million. 
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Current Labor 
Problems 








State Jurisdiction 


to Regulate Violent Picketing 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


S CHANCE would have it, one of the most 

interesting state court decisions reported 
during November, 1951, dealt with an aspect 
of the jurisdictional problem intimately re- 
lated to the discussion in last month’s install- 
ment of “The Developing Law.” Last month, 
covering the New York Court of Appeals’ 
decision in Goodwins v. Hagedorn; we ana- 
lyzed the question of whether the Taft-Hartley 
Act precludes state regulation of picketing for 
recognition where an interstate employer 
was involved. This month the decision of 
the North Carolina Supreme Court in Erwin 
Mills, Inc. v. Textile Workers Union’ pro- 
vokes discussion of the question of whether 
the Taft-Hartley Act precludes state regu- 
lation of violent picketing, likewise, where 
an interstate employer is involved. It will 
perhaps not be inappropriate at this time, 
furthermore, to reassess the whole matter 
of the extent to which the Taft-Hartley Act 
does or should preclude state regulation of 
the labor relations of interstate employers. 


In the Erwin Mills case the North Caro- 
lina Supreme Court held that nothing in the 
Taft-Hartley Act or the decisions of the 
United States Supreme Court precludes state 
regulation of violent picketing. In Goodwins 
v. Hagedorn the New York Court of Appeals 
reached the same conclusion in regard to 
minority picketing for recognition where no 


other union had yet been certified. Interest- 
ingly enough, in all probability fewer people 
will dispute the holding of the North Caro- 
lina court than will dispute that of the 
New York court—even though the reasoning 
behind the North Carolina decision is more 
difficult to justify on legal grounds than that 
of the New York decision. Put another 
way, it is more likely that the United States 
Supreme Court, were it to pass on the cases, 
would reverse the New York decision while 
affirming the North Carolina decision than 
vice versa—notwithstanding that the sound- 
ness of the New York decision is more 
readily demonstrable than that of the North 
Carolina decision. In these probabilities and 
their explanation lies the theme of the 
present article. 


Essentially, the approval of the New York 
decision voiced in last month’s article was 
based on four considerations. First, it was 
pointed out that the picketing for recogni- 
tion involved in Goodwins v. Hagedorn did 
not amount to an unfair labor practice under 
current construction of the Taft-Hartley Act 
—and that, therefore, state jurisdiction was 
not precluded by Section 10 (a) of the 
NLRA, which presumably gives the Na- 
tional Labor Relations Board exclusive juris- 
diction over NLRA unfair labor practices. 





120 LABOR CASES { 66,609, 303 N. Y. 390 (Oc- 
tober 18, 1951). 
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220 LABOR CASES { 66,625 (October 31, 1951). 








The second ground for approval lay in the 
fact that it is scarcely tenable to hold that 
minority picketing for recognition is a type 
of concerted activity to which the protec- 
tion of Section 7 of the NLRA extends. 
From this we progressed to the conclusion 
that the New York court’s approval of an 
injunction against such picketing would not 
conflict with the NLRA generally or Section 
7 particularly. And, in the absence of con- 
flict with the federal law, it was felt that 
the state law should be allowed to apply— 
especially in the light of the fourth con- 
sideration, presently to be mentioned. 

We approved the decision in Goodwins v. 
Hagedorn thirdly, because it seemed unjusti- 
fied to assume that the federal government 
had meant to pre-empt the entire field of 
regulation of picketing, as it had arguably 
done in connection with strikes. For one 
thing, while concerning itself specifically, 
directly and multifariously with the regula- 
tion of strike objectives, methods and pro- 
cedures, the Taft-Hartley Act scarcely, if 
at all, uses the word “picketing,” and such 
regulation of picketing as the act contains 
is largely incidental. The Taft-Hartley Act 
in not a single instance expressly declares 
that picketing, its objectives or its methods 
are unlawful. Instead, while of course affect- 
ing picketing in many ways, the act’s stric- 
tures against picketing are only of the generic 
sort applicable equally to all union self-help 
techniques, such as black lists, which operate 
as inducements to unlawful action or which 
tend to restrain or coerce employees. 

The fourth consideration supporting ap- 
proval of Goodwins was that the decision, far 
from conflicting with the federal act or its 
underlying policies, was perfectly consistent 
with the heart of the national policy. The 
decision reinforced the policy of free em- 
ployee choice of representatives. In fact, 
it was concluded in last month’s article that 
a refusal to assume jurisdiction and to enjoin 





recognition picketing would itself implicitly 
conflict with the national policy. 

In summary, then, Goodwins was sound 
in the sense that it governed a situation 
where no NLRA unfair practice existed, that 
the activity governed could scarcely be regarded 
as the kind protected by Section 7, ‘that 
the national government has not pre-empted 
the field of regulation of picketing as it had 
that of strikes and, finally, that the decision 
of the New York court implemented rather 
than conflicted with the national policy. 


HE same does not hold entirely true for 

the decision of the North Carolina court 
in the Erwin Mills case. While the specific 
regulation approved by the court in that case 
did not conflict with federal policy, and 
while, since the case involved picketing, one 
may conclude, as we did in regard to Good- 
wins, that the federal government had not 
pre-empted the field; still, the North Caro- 
lina court seems to have entered an area in 
regard to which, it is at least arguable, the 
jurisdiction of the National Labor Relations 
Board is expressly made exclusive by Sec- 
tion 10 (a)* of the NLRA. 

The NLRA, in Section 8 (b) (1) (A), 
makes it an unfair practice for a union to 
restrain or coerce employees in the exercise 
of the right, granted by Section 7, to engage 
or to refuse to engage in concerted activities. 
Solidly established NLRB and court con- 
struction of this provision makes it an un- 
fair practice fer a union, in the course of 
a strike and picketing, to use violent or 
threatening measures in an attempt to keep 
nonstrikers and striker-replacements from 
entering the struck premises.‘ Furthermore, 
Section 10 (a) of the NLRA declares that 
the jurisdiction of the NLRB over the unfair 
practices defined in Section 8 “shall not be 
affected by any other means of adjustment 
or prevention that has been or may be 
established by agreement, law, or otherwise.” ° 





*Since Sec. 10 (a) of the NLRA is actually 
the central feature of the present article, it may 
be well to set out the full text of that provision 
at this point. The section reads in full as fol- 
lows: ‘“The Board is empowered, as hereinafter 
provided, to prevent any person from engaging 
in any unfair labor practice (listed in section 8) 
affecting commerce. This power shall not be 
affected by any other means of adjustment or 
prevention that has been or may be established 
by agreement, law, or otherwise: Provided, That 
the Board is empowered by agreement with any 
agency of any State or Territory to cede to such 
agency jurisdiction over any cases in any indus- 
try (other than mining, manufacturing, com- 
munications, and transportation except where 
predominantly local in character) even though 


4 


such cases may involve labor disputes affecting 
commerce, unless the provision of the State or 
Territorial statute applicable to the determina- 
tion of such cases by such agency is inconsistent 
with the corresponding provision of this Act or 
has received a construction inconsistent there- 
with.”’ 

*See, generally, Walsh, ‘‘Union Unfair Labor 
Practices,’’ 1 Labor Law Journal 1095, 1096-1097 
(November, 1950), where the relevant cases are 
gathered. The leading case is International 
Longshoremen’s & Warehousemen’s Union 
(CIO), 2 CCH Labor Law Reports (4th Ed.) 
{ 8284, 79 NLRB 1487 (1948). 

* For the full text of Sec. 10 (a), see foot- 
note 3. 
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If the union activity in the Erwin Mills 
case occurred in connection with an inter- 
state employer, and if it fell within the mean- 
ing of Section 8 (b) (1) (A), then, at first 
blush, it would seem to follow as a matter 
of course that only the NLRB is qualified 
to deal with the case. Intervention by a 
state court would seem to run afoul of Sec- 
tion 10 (a)’s apparently clear delegation to 
the NLRB of exclusive jurisdiction over the 
unfair practices defined in Section 8 of the 
NLRA. 


There can clearly be no doubt that the 
Erwin Mills case involved an interstate em- 
ployer; that fact is not denied. There can 
be even less doubt that the union conduct 
regulated by the state court violated Section 
8 (b) (1) (A) of the NLRA; the union 
pickets used violence and threats and blocked 
plant entrances, all in an attempt to restrain 
employees, who refused to participate in the 
strike, from entering the struck premises. 
If there ever was a case, then, in which 
Section 10 (a) should operate to give the 
NLRB exclusive jurisdiction, one might say 
that this would seem to be the case.* 


Still, relying solely on precedents of the 
United States Supreme Court and completely 
omitting to analyze the Taft-Hartley Act, 
the North Carolina court held that its juris- 
diction to enjoin or regulate the violent 
aspects of the picketing was not impaired 
or affected by the Taft-Hartley Act. Since 
the court disdained the statutory inquiry, it 
is impossible to understand the basis of its 
decision in terms of the statute, or to evalu- 
ate the decision as a piece of statutory 
analysis. However, it is possible to review 
the North Carolina court’s handling of the 
precedents of the United States Supreme 
Court, and to this we now turn. 


Supreme Court Precedents 


In terms of the specific holdings and the 
circumstances involved in the United States 
Supreme Court decisions cited by the North 
Carolina court, it may be genera!ly said that 
those decisions do not support the ruling of 
the North Carolina court. In short, none 
of those decisions, properly interpreted, 
stands for the proposition that, since the 
enactment of the Taft-Hartley Act, states are 
free to regulate violent picketing which occurs 
in connection with an interstate employer. 
However, certain dicta in those decisions 
do support the conclusion reached by the 
North Carolina court. 


One of the decisions cited by the state 
court, the Allen-Bradley case," was simply 
irrelevant to the point in issue, because that 
case was decided long before the Taft- 
Hartley Act—with its prohibition of union 
restraint or coercion—was enacted. When 
the United States Supreme Court decided 
the Allen-Bradley case, the federal law did 
not make it an unfair practice for a union 
to restrain or coerce employees; indeed, as 
is well known, federal law at that time con- 
tained no provision for union unfair prac- 
tices. Furthermore, as we shall soon see, 
the Supreme Court emphasized this point in 
its decision. 


In relying on the Allen-Bradley case, how- 
ever, the North Carolina court correctly 
pointed out the fundamental similarity be- 
tween that and the present case. In both, 
a union had used mass picketing, obstructed 
plant entrances and threatened physical harm 
to those who would cross the picket line. 
Notwithstanding the union’s argument to 
the effect that regulation of this concerted 
activity under the Wisconsin statute would 
impair rights granted by the federal statute 
(the Wagner Act), the United States Su- 
preme Court had upheld the state action. 
A case could not possibly be more in point, 
the North Carolina court implied. 


The trouble is, however, that just a little 
thought will demonstrate to anyone that the 
Allen-Bradley case is not at all in point. The 
attack on state action in Allen-Bradley was 
based on an alleged conflict between the 
state and federal law. The union argued 
that application of the state law impaired 
the right to form unions, engage in collec- 
tive bargaining and take concerted action— 
the rights, in short, established by Section 
7 of the Wagner Act. The only matter 
decided by the Supreme Court in Allen- 
Bradley was that the alleged conflict did not 
in actuality exist. ‘We fail to see,” said the 
United States Supreme Court, “how the 
inability to utilize mass picketing, threats, 
violence, and other devices which were here 
employed impairs, dilutes, qualifies or in any 
respect subtracts from any of the rights 
guaranteed and protected by the federal act.” 
This language, containing the core of the 
Supreme Court’s reasoning, clearly demon- 
strates that the basic issue in the Allen- 
Bradley case turned on the allegation of 
conflict between the state and federal law. 
The case is no authority in regard to the 
question of whether the state may regulate 
matters which are regulated by federal law. 





* Authorities cited in footnote 4. 
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7 Allen-Bradley Local v. WERB, 5 LABOR 
CASES J 51,135, 314 U. S. 88 (1942). 








Putting this question beyond any doubt, 
the Supreme Court carefully stated several 
times, in the relatively brief opinion in the 
Allen-Bradley case, that it was not there faced 
with the problem which would exist if the 
federal law had regulated the type of union 
activity which Wisconsin had regulated. At 
one point in the opinion, Mr. Justice Douglas, 
speaking for the Supreme Court, observed 
that “Congress has not made such employee 
and union conduct as is involved in this 
case subject to regulation by the federal 
board”; at another point: “. . . as we have 
said, the federal act does not govern employee 
or union activity of the type here enjoined.” 
And in the conclusion of the opinion, after 
repeating that the state action was upheld 
only because it neither duplicated nor over- 
lapped the federal legislation, Mr. Justice 
Douglas stated: “We rest our decision on 
the narrow grounds indicated.” 


HIS analysis should suffice to establish 
that the Allen-Bradley decision is no valid 
authority for the proposition that the states 
remain free, under the Taft-Hartley Act, to 
govern conduct which is governed by the 
federal act. At most, the Allen-Bradley case 
stands for the proposition that the states 
are free to regulate labor-dispute activities 
not regulated by federal law, where the state 
regulation does not directly or indirectly 
affect rights granted by the federal law. 
The second decision on which the North 
Carolina court relied was that of the United 
States Supreme Court in the “Briggs-Stratton” 
case,* another case involving a challenge of 
the Wisconsin Employment Peace Act on 
the ground that it conflicted with rights 
granted labor unions by federal legislation. 
Here the union argued that an order to cease 
and desist from a series of brief work stop- 
pages—an order based on the Wisconsin 
statute—conflicted with the right to engage 
in concerted activities declared in Section 7 
of the NLRA. Again, as in Allen-Bradley, 
Supreme Court rejected the union’s argu- 
ment. But the significance of the Briggs- 
Stratton case, for present purposes, lies in 
another similarity between it and Allen- 
Bradley. As in the older decision, the Su- 
preme Court again upheld the Wisconsin 
regulation because it did not conflict with 
Section 7, under a proper, limited interpretation 
of the intent of that section.® While the 
Briggs-Stratton case evoked consideration of 


the Taft-Hartley Act, whereas the Allen- 
Bradley case arose before enactment of that 
statute, both cases thus went off on the same 
reasoning: the absence of conflict between 
the state and federal law, and the absence 
of federal regulation of the activity enjoined 
under state law. 


In fact, the beginning sentence of the 
Supreme Court’s analysis in Briggs-Stratton 
is this significant one: “Congress made in 
the National Labor Relations Act no express 
delegation of power to the Board to permit 
er forbid this particular union conduct, from 
which an exclusion of state power could be 
implied.” After noting the strike regulations 
of the Taft-Hartley Act, the Court went on 
to say: “. . . the conduct here described is 
not forbidden by this Act and no proceeding 
is authorized by which the Federal Board 
may deal with it in any manner.” Again, the 
Supreme Court said, in a sentence showing 
that it went no further in Briggs-Stratton 
than it had gone in Allen-Bradley: “It seems 
to us clear that this case falls within the 
rule announced in Allen-Bradley that the 
state may police these strike activities as 
it could police the strike activities there, 
because ‘Congress has not made such em- 
ployee or union conduct as is involved in 
this case subject to regulation by the federal 
Board’.” “There is no existing or possible 
conflict or overlapping,” the Supreme Court 
went on, “between the authority of the fed- 
eral and state Boards, because the federal 
Board has no authority either to investigate, 
approve or forbid the union conduct in ques- 
tion.” Wrapping up the point conclusively, 
the Supreme Court asserted, finally: “This 
conduct is governable by the state or it is 
entirely ungoverned.” 


This last statement establishes with great 
precision the reason that the Briggs-Stratton 
case cannot possibly stand as authority for 
the North Carolina court’s decision in the 
Erwin Mills case. For, as has been shown 
here, the plain fact is that exactly the con- 
duct governed by the state court there is 
governable under Section 8 (b) (1) (A) of 
the NLRA. The picket-line intimidation 
and threats in Erwin Mills were beyond any 
doubt violations of Section 8 (b) (1) (A).” 
As such they were subject to the NLRB’s 
jurisdiction, since an interstate employer was 
involved. To shift slightly the Supreme 
Court’s language in the Briggs-Stratton case, 


(Continued on page 68) 





8 Internationai Union, UAWA (AFL) v. WERB, 
16 LABOR CASES { 64,992, 336 U. S. 245 (1949). 


* For discussion of the Court’s interpretation 
of Sec. 7, see the preceding installment of 


6 


‘The Developing Law,’’ 2 Labor Law Journal 
883, 946 ff. (December, 1951). 


” Authorities cited in footnote 4. 
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Labor Road. Jucsdidion 


OVER THE BUILDING AND CONSTRUCTION INDUSTRY 


By ROBERT J. ROSENTHAL 


‘x two precedent-making decisions—the 
Plumbing and Heating Contractors As- 
sociation of Olean, New York, and the 
Plumbing Contractors Association of Balti- 
more, Maryland, Inc., cases’—the National 
Labor Relations Board, for the first time 
in its 16 years of existence, indicated 
that it would assert jurisdiction over the 
building and construction trades according 
to the same principles and procedures as 
applied to other employees covered by the 
National Labor Relations Act.? As a result 
of these two decisions, approximately 1.9 
million additional employees were brought 
within direct coverage of the act.® Both 
cases involved petitions by locals of the 
United Association of Journeymen and 
Apprentices of the Plumbing and Pipe 
Fitting Industry, AFL, for elections in an 
association-wide contractors’ unit. The 
Olean petition was for a union-security shop 
election, and the Baltimore petition was for 
a representation election. _ 





The author discusses the immediate 
and long-term effects of the National 
Labor Relations Board's new policy 
toward the building and construction 
trades as asserted by the Board in 
two recent, precedent-making deci- 
sions—Olean and Baltimore. 





Previous Board Treatment 
of the Industry 


Under the Wagner Act thé Board gen- 
erally declined to assert jurisdiction over 
the building and construction industry be- 
cause it was of the opinion that the policies 
of the act would not “be effectuated by the 
assumption of jurisdiction.”* The reasons 
for declining jurisdiction were entirely ad- 
ministrative, and the Board never denied 





12 CCH Labor Law Reports (4th Ed.) { 10,706, 
93 NLRB, No. 176 (195i), and 2 CCH Labor Law 
Reports (4th Ed.) { 10,705, 98 NLRB, Nos. 176- 
177 (1951), respectively. 

2 For a detailed discussion of these principles 
and procedures and a statistical estimate of 
their effects, see the author's article, ‘‘Em- 
ployee Exclusions under the Taft-Hartley Act,’’ 
Industrial and Labor Relations Review, pp. 
556-570 (July, 1951). 


Labor Board Jurisdiction 


* Based upon the 1950, 12-month average for 
building construction employees, Monthly Labor 
Review, Table A-2, p. 588 (May, 1951). 

4+ Brown and Root, Incorporated, 51 NLRB 
820 (1943); Johns-Manville Sales Corporation, 
1 CCH Labor Law Reports (4th Ed.) { 1610.46, 
61 NLRB 1 (1945). 














The author is Salary Stabilization Officer with 
the Salary Stabilization Board. Formerly he 
was an industrial analyst and field examiner 
for the National Labor Relations Board 





that it could, if it had so wished, assert its 
jurisdiction.” During the first three and 
one half years of the administration of the 
Taft-Hartley amendments, the Board as- 
serted jurisdiction in several cases on an 
individual case-by-case basis. No over-all 
policy in regard to the industry was estab- 
lished.© The majority of the cases—con- 
cerning unfair labor-practice charges against 
building and construction unions—involved 
secondary boycotts and closed-shop issues. 
Until the Olean and Baltimore cases, the 
NLRB had never directed an election in a 
single-craft unit of employees working in 
active construction operations.’ 


The major administrative obstacle in ap- 
plying the election procedures of the Wag- 
ner Act to the industry was considered to 
be the short term, employer-employee rela- 
tionship that is typical in the industry. The 
original Wagner Act was written with the 
industrial plant primarily in mind. It en- 
visaged a stable body of employees who 
might be polled for their choice of bargain- 
ing agent. Construction jobs ordinarily 
last for only a few months, and in the 
typical case an employee may work for 
several different contractors in a single 
season. This employment characteristic, 
combined with the fact that there always 


tention on the industry.” 


are a large number of temporary and semi- 
permanent contractors who continually en- 
ter and leave the industry, was considered 
to make representation elections unfeasible. 


Of equal importance also was the fact 
that the building and construction unions 
were not eager to utilize the protective fea- 
tures of the Wagner Act. The AFL build- 
ing and construction unions were organized 
and operated effectively decades before the 
Wagner Act and other protective labor and 
social legislation. Employees in the indus- 
try have, for almost a half century, been 
well-organized, especially in the urban cen- 
ters, and 95 per cent of these were under 
closed-shop agreements. The unions were 
strong enough to handle their industrial re- 
lations problems themselves through strikes, 
boycotts, picketing and long-time relation- 
ships with contractors. 


The Taft-Hartley amendments, which 
added union unfair labor practices and pro- 
hibited the closed shop, focused Board at- 
Congress, in 
enacting the ban on secondary boycotts, 
jurisdictional strikes and closed-shop con- 
tracts, had the construction industry spe- 
cifically in mind™ The Taft-Hartley 
amendments required the Board to take an 
active interest in the labor relations of the 





5 For an excellent discussion of this subject, 
see Joe E. Covington, ‘‘Jurisdiction of the 
National Labor Relations Board over the Build- 
ing and Construction Industry,’’ North Carolina 
Law Review, pp. 1-35 (December, 1949). 

*For a summary of cases, policy and prob- 
lems, see Denver Building and Construction 
Trades Council, 2 CCH Labor Law Reports 
(4th Ed.) { 10,661, 90 NLRB, No. 66 (1950). 

™ The Board has previously, however, directed 
elections involving multicraft units of con- 
struction employees on large projects of ex- 
tended duration in Ozark Dam Constructors, 
77 NLRB 1136 (1948), and of shop employees in 
White Construction and Engineering Company, 
Inc., 2 CCH Labor Law Reports (4th Ed.) 
¥ 10,442, 92 NLRB, No. 17 (1950). 


8 See William Haber, Industrial Relations in 
the Building Industry (Cambridge, Harvard 
University Press, 1930), ch. 10, pp. 269-327. 

* Florence Peterson, American Labor Unions 
(New York, Harper & Brothers, 1945), p. 204. 

% The principal sections are Section 8 (a) (3) 
which prohibited the closed shop and Section 
8 (b) (4) dealing with secondary boycotts and 
jurisdictional strikes. 

11 See, for example, the following references 
to practices in the industry in the Congressional 
discussion which preceded the passage of the 
amended Act: Legislative History of the Labor 
Management Relations Act, 1947 (Washington, 
D. C., 1948), pp. 412, 428, 482, 615, 995-997, 1012, 
1056, 1654; H. Rept. No. 245 on H. R. 3020, 
80th Cong., 1st Sess., 1947, p. 24; S. Rept. No. 
105 on S. 1126, p. 24; 93 Cong. Rec. 4255, 5143. 
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industry. This interest, however, was con- 
fined to unfair labor charges against the 
unions, chiefly in cases involving secondary 
boycotts and ciosed-shop issues. The Board 
maintained its Wagner Act policy of declin- 
ing to hold representation or union-shop 
elections in the industry.” This position was 
aptly described in the language used in the 
Baltimore decision: The Board in proceed- 
ing against unions “wielded the sword” given 
it by the act, but in refusing to hold employee 
elections in the industry, “denied the shield” 
of the act to the labor organizations.” 


Principles in Olean and Baltimore 
and Their Application 


The Board in the Olean and Baltimore 
cases met the problem of the multiplicity 
of contractors, the question of “affecting 
commerce” and the issue of the stability 
of employment by considering the bargain- 
ing group, or contractors’ association, as the 


appropriate unit and as one ~employer. 
Commerce facts and stability of employ- 
ment were considered in terms of the associ- 
ation. To determine whether or not 
commerce was “affected,” the Board merely 
applied the commerce facts of the associa- 
tion, as a whole, to criteria previously 
established by the Board for other indus- 
tries. The association’s commerce facts 
more than met the minimum criteria in the 
two cases. The commerce facts of indi- 
vidual contractors that did not participate 
“in joint bargaining as a group” were con- 
sidered separately, even though such em- 
ployers “customarily adopt the terms of the 
agreement negotiated by the multi-em- 
ployer group.” ” 


Stability of employment was. similarly 
considered, with the association being 
treated as one employer. In the Baltimore 
case the Board found that more than half 
of the employees worked eight out of the 
ten months in the employment period studied 
for association contractors; in the Olean case 





22 For a discussion of attempts to solve this 
dilemma in regard to union-security elections, 
see Joe E. Covington, ‘‘Union Security Elec- 
tions in the Building and Construction Indus- 
try,’’ Industrial and -Labor Relations Review, 
pp. 549-551 (July, 1951). 

143 Board certification gives definite legal ad- 
vantages to a local and is truly a shield. The 
holding of a representation election and the 
resulting certification protects a local against 
raids from other unions, legalizes certain types 
of strike activity and stabilizes industrial rela- 
tions. As summed up in General Box Company, 
2 CCH Labor Law Reports (4th Ed.) { 8815, 
82 NLRB 680-82 (1949): 

a Under Section 8 (b) (4) (B), for 
example, it is only a certified union that can 
lawfully induce the employees of some ‘other 
employer’ to engage in a strike or other con- 
certed activity for the purpose of compelling 
the primary employer to recognize it. The 
legality of certain concerted activities sponsored 
by one union in aid of another union’s effort 
to secure recognition, too, depends upon 
whether or not the latter union is certified. 
Moreover, a Board certification is a defense in 
certain situations where a respondent union is 
charged with engaging in a strike or other 
concerted activity in support of a jurisdictional 
dispute within the ambit of Section 8 (b) (4) 
(D) of the Act. 

7 Under the so-called ‘one-year rule’ 
enunciated by the Board long before the 1947 
amendments were enacted, a certified union’s 
right to recognition as the exclusive bargaining 
agent is stabilized and fully protected for a 
‘reasonable’ period of time, ordinarily 1 year 
from the date of certification. it endows 
a certified union’s status with a measure of 
security and permanence not enjoyed by a union 
whose majority standing and right to recogni- 
tion is established otherwise than by Board 
election and certification. 

“For example, although an uncertified union 
may prove its majority to the employer's gatis- 
faction, properly secure recognition and nego- 
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tiate with the employer for many months, the 
successful completion of this collective bargain- 
ing effort may be frustrated. If, at the eleventh 
hour before a contract is signed, a rival union, 
or employees seeking to ‘decertify’ the merely 
recognized union, asserts that its majority is 
dissipated and file a petition with the Board, 
the employer may not lawfully execute a con- 
tract until the Board has disposed of the 
petition. But if the union has a vital certifica- 
tion, neither the employer himself nor a riva} 
union, nor the employees, can effectively raise 
a question of representation; and if a contract 
otherwise valid is signed or renewed within the 
certification year, even in the face of a petition, 
it will bar an election for its term ... .”’ 

The fact that the Board did not hold union- 
Security elections in the industry had equally 
serious implications. Under the Taft-Hartley 
Act, not only is the closed shop illegal, but a 
union-security shop (requiring union member- 
ship after 30 days of employment) could not be 
legally negotiated until after a Board-conducted 
election, in which a majority of the employees 
eligible to vote authorized such an agreement, 
was completed. See Joe E. Covington, work 
cited, footnote 12, pp. 543-545. This requirement 
was eliminated after October 22, 1951. See foot- 
note 23, below. 

4 See the author’s article, work cited, foot- 
note 2, pp. 561-564. 

18 An individual employer may also be able to 
invoke or defeat the jurisdiction of the Board 
merely by joining or withdrawing from an 
employer association at an appropriate time. 
See Pacific Metals Company, Limited, 2 CCH 
Labor Law Reports (4th Ed.) { 10,345, 91 NLRB, 
No. 127 (1950); Johnson Optical Company, 2 
CCH Labor Law Reports (4th Ed.) { 9461, 87 
NLRB 539 (1949); Purity Stores, Limited, 
2 CCH Labor Law Reports (4th Ed.) 9 10,623, 
93 NLRB, No. 23 (1951); Engineering Metal 
Products Corporation, 2 CCH Labor Law Re- 
— (4th Ed.) { 10,518, 92 NLRB, No. 140 











the figure was higher, with 60 per cent 
working eight out of the ten months studied. 
The Board considered such empioyment to 
be sufficiently stable to permit an election. 


Applying the principles of the Olean and 
Baltimore cases to other areas and crafts will 
fit the major part of the industry into the 
Board’s criteria of “affecting commerce.” 
The overwhelming majority of agreements 
in the industry are negotiated between a 
single craft, or several crafts together, and 
an association or group of contractors.” 


The issue of stability of employment, how- 
ever, is not as amenable, as are commerce 
facts, to generalized criteria. All geographi- 
cal areas and crafts are not alike as to 
seasonal trends and duration of employ- 
ment. Climate differs in various parts of 
the country, and even within the several 
geographic divisions, there are wide varia- 
tions of climate. Similarly, crafts differ 
as to the type of work they do and as to 
the relationship of this work to building 
and construction schedules. 


California, for example, is the only one 
of the three Pacific states with a long con- 
struction season. In the mountain states 
there are rigorous winters, and a short con- 
struction season is the rule in Montana, 
Wyoming, Idaho and many parts of Colo- 
rado. Arizona and New Mexico, however, 
have mild climates—Arizona particularly 
has comparatively little variation in con- 
struction activity as measured by month- 
to-month employment data. The South 
Atlantic is another group of states with 
varying climates. South Carolina, Georgia 
and Florida have fairly steady year-round 
construction; West Virginia, Delaware and 
Maryland have much greater seasonal pat- 
terns. In the other geographic divisions 
the seasonal pattern of employment is much 
the same for all states, because the same 
type of climate is prevalent.” 


Furthermore, weather and climate alone 
do not explain nor permit a classification 


of construction activity for individual 
crafts.” Although construction and repair 
work generally follow the seasonal trend 
of reaching a high in August and a low in 
February,” each craft may have its own 
distinctive pattern, both as to the duration 
of employment and the seasonal pattern 
of employment. 

Full-time employment is enjoyed by only 
a minority of the building crafts. This is 
clearly illustrated by the following summary 
of the per cent of the employees in the 
various occupational groups in the industry 
which worked over nine months in 1939: ” 


Per cent which 
worked nine 


Craft months or over 
Electricians .... eer 78 
Plumbers, gas and steamfitters 68 
Roofers and sheet-metal 

workers .. i oF 
Carpenters “A 52 
Structural and ornamental 

metal workers Pa 52 
Painters ....... ; - 46 


Masons, tile setters and 


Seoese Gurters ..:......5..% 41 
Laborers. .... 40 
Plasterers and cement finish- 

eee Ste COE st o¢ 38 


Plumbers, as is evident, are among the 
aristocrats of the trade. As a group they 
enjoy longer employment periods than most 
of the other occupational groups. Conse- 
quently, the problems of stability of employ- 
ment are not as marked for plumbers as 
they possibly will be for other crafts. 

Reducing the duration of employment to 
a seasonal pattern presents similar differ- 
ences. Each craft has its own distinctive 
pattern—in many instances reaching peaks 
and low points at different periods.” For 
example, in Boston a study showed that 
steamfitters, elevator constructors, electri- 
cians, sheet metal workers and asbestos 
workers, whose work is chiefly indoors, 





% In an analysis, made by the author, of col- 
lective bargaining agreements of the industry 
on file in the United States Department of 
Labor, Bureau of Labor Statistics, Division of 
Industrial Relations, Spring, 1951, the following 
breakdown was found: 


Per Cent 

Negotiated by: Number of Total 
Associations .. + oe 88% 
Individual companies.. 31 12% 


It is estimated that between 60 and 80 per 
cent of all workers in the construction industry 
under collective agreements are covered by 
agreements with groups of employers. United 
States Department of Labor, Bureau of Labor 
Statistics, Bulletin No. 897, p. 3 (1949). See 
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also, John T. Dunlop and Arthur D. Hill, The 
Wage Adjustment Board, (Cambridge, Harvard 
University Press, 1950), pp. 10-13. 

17 United States Department of Labor, Bureau 
of Labor Statistics, Employment Outlook in 
the Building Trades, Bulletin No. 967, pp. 18-19, 
(1949). 

1% Building and repair work is also greatiy 
affected by custom and habit, such as: spring 
painting, inertia and habit in commencing 
building in spring months; common rental and 
leasing dates before beginning of school year 
and end of summer; etc. 

® Footnote 17, p. 15. 

» Footnote 17, Table 6, p. 18. 

1 See William Haber, work cited, footnote 8, 
pp. 95-110. 
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were employed mostly from October to 
April. Others in the so-called outdoor 
trades were busiest in the period from April 
to October, with the exception of plumbers, 
whose high peaks extended into early winter.” 

These distinctive area and craft employ- 
ment patterns are of more than casual 
interest. They will offer important adminis- 
trative facts for determining when petitions 
should be accepted and when elections 
should be held. The date the petition is 
filed, and more important, the season in 
which the election is held will be necessary 
considerations for insuring maximum em- 
ployee participation and a _ representative 
election. Each area and each craft, it ap- 
pears, can best be treated on an individ- 
ual basis.” 


Long-Term and Immediate Effects 
of the Board's Policy 


Earlier it was stated that the Board’s 
assertion of jurisdiction over the building 
and construction industry brought approxi- 
mately 1.9 million additional employees un- 
der the direct coverage of the NLRA. In 
an industry so volatile, however, any esti- 
mate of employment can have only limited 
contemporary meaning. The industry has 
been called an exaggerated barometer of the 
trend in the national economy because of 
its sensitivity to economic changes in the 


economy. Employment in the industry has 
sharp ups and downs. Throughout the 15-year 
period, 1929-1943, the industry approached 
a peak of 2.5 million employees in only two 
years—1929 and 1941, two years of high 
peacetime business activity—and dropped to 
less than one million workers in 1933— 
a low year of the depression.* An estimate 
of two million employees in the industry 
can be expected only if high peacetime 
building activity is assumed. 


Employment in the industry is also affected 
by the transition from a peace to a defense 
and war economy. The imposition of con- 
trols and the emphasis on public building 
lead to a sharp decrease in private building 
and a corresponding decrease in employ- 
ment. For example, in 1940 over two thirds 
of construction was private, but by 1942 
only about one fifth was nongovernmental.” 
By 1944 an average of only approximately 
one million employees was employed in the 
industry. At the onset of the Wage Adjust- 
ment Board, set up to handle disputes in the 
industry at the beginning of World War II, 
private contractors were not represented on 
the Board, so unimportant was their activity.” 


There is an indication that the trend of 
the early 1940’s is being repeated in the 
present emphasis on defense preparation. 
This means, of course, that the estimate of 
1.9 million additional employees, added to 
the direct coverage of the act by the Olean 





2 William Haber, work cited, footnote 8, p. 
101. As of the summer of 1951, the Board has 
received few petitions from unions in the indus- 
try, and detailed administrative procedures 
have not been worked out. This will be dis- 
cussed below. In other industries with highly 
mobile labor forces, the Board has held elec- 
tions at or near the time the full complement is 
employed. See McKeon Canning Company, 77 
NLRB 1365 (1948). To insure a representative 
election where the unit to be polled includes 
workers of several employers, eligibility to vote 
is governed, the Board has held, by employment 
status as of a particular period. See Tree 
Fruits Labor Relations Commission, Inc., 2 
CCH Labor Law Reports (4th Ed.) { 8858, 8 
NLRB 93 (1949). 

2 Since this article was written, the President 
signed on October 22, 1951, the amendment to 
the Taft-Hartley Act (Public Law 189, 82nd 
Cong., 1st Sess.) which eliminates the require- 
ment that a special election be conducted by 
the NLRB before a union-shop provision may 
be included in a collective bargaining contract. 
This amendment is of academic rather than 
practical interest to the building and construc- 
tion unions, since it will undoubtedly not 
greatly change their practices. The prohibi- 
tion against the closed shop and the disadvan- 
tages of the lack of Board certification continue. 


Of more importance is the Board’s decision 
in Manhattan Construction Company, 
2 CCH Labor Law Reports (4th Ed.) { 11,186, 
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Inc., . 


96 NLRB, No. 160 (1951), which referred 
a jurisdictional dispute between two AFL 
construction unions back to the AFL National 
Joint Board for Settlement of Jurisdictional 
Disputes, Building and Construction Indus- 
try, because all parties involved had signed 
a stipulation that they would be bound by the 
terms and provisions of the AFL Joint Board, 
and the Joint Board had not acted. The de- 
cision is important in that it maintains an area 
in which AFL building and construction unions 
may maintain a degree of independence from 
the Taft-Hartley Act. 


Presumably, jurisdictional disputes involving 
parties which have not stipulated that they will 
refer such disputes to the AFL Joint Board will 
still be subject to direct NLRB decision. The 
Manhattan case was silent on what the attitude 
of the NLRB would be toward unions which 
did not follow the AFL Joint Board decision, 
or toward decisions of the AFL Joint Board 
which are contrary to NLRB rulings. 

* United States Department of Labor, The 
Construction Indystry in the United States, 
Bulletin No. 786, p. 7. 

* Dunlop and Hill, 
p. 7. 

% United States Department of Labor, Bureau 
of Labor Statistics, Construction, 1946-1947, 
Bulletin No. 941, Table 8, p. 11. 

27 Dunlop and Hill, work cited, footnote 16, 
p. 6. 


work cited, footnote 16, 
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and Baltimore cases, is an exaggeration. The 
Board’s coverage is not increased by the 
emphasis on public construction, since em- 
ployees employed by federal and state 
bodies are excluded by the act.™ 

It was anticipated that the Board’s action 
in asserting jurisdiction over the industry 
would “precipitate a flood of petitions from 
other unions in the building and construc- 
tion industry” and that the “Board would 
no doubt be confronted with serious admin- 
istrative and budgetary problems.”*” The 
anticipated deluge, however, has not mate- 
rialized. Few locals have taken advantage 
of the Board’s new policy. 


There are several possible reasons for this 
apparent neglect of Board facilities. An 
important reason is that the unions have 
become accustomed to working out their 
problems by themselves, and there has been 
no urgency to seek certification.” Another 
explanation is that the majority of contracts 
in the industry terminated between January 
and June, and the Board’s decisions, which 
were issued in April, came at an inappro- 
priate time.” It is more likely, however, 
that the current shift from a peacetime to 
a defense economy has taken pressure off 
both the unions and the contractors. The 
full impact of the Board’s decisions will 
probably not be felt until the emphasis is 
on private building again. [The End] 





GOOD CAUSE FOR REFUSING WORK 


(Recent decisions on what constitutes legitimate causes for refusing work, 
as reported in CCH UNEMPLOYMENT INSURANCE REPORTS.) 








The Case | 


The Decision Ref. 





A service station attendant refused 
a job, because he was likely to 
quit it for a better job at more pay. 

A dishwasher declined work as a 
bus boy because of inconvenience 
and the long pay period. 

A baker experienced in French and 
Italian baking declined a job which 
required the American method of 
baking. 

A former employer offered a plant 
guard a job identical to his pre- 
vious job, but at reduced hours. 
He declined it. 


Not a substantial reason for refusal. 
No benefits. 


The job was “suitable in all respects.” 
Therefore, he received no benefits. 


As he was “reasonably fitted” for the 
job, his refusal was without good 
cause—hence, no benefits. 


Refusal based on reduced hours does 
not constitute a legitimate cause for 
nonacceptance. 


Mont. { 8107.04 
Ariz. § 8128.12 
N. Y. { 8786 
Ohio { 8253.03 


No benefits. 


Pa. § 8405.10 











An experienced clerical worker turned 
down work as an assembler in a 
factory. 


Since there were clerical positions 
available in the area, she refused 
with good cause. 

Such a desire is not a good cause for 


N. Y. 8781 


A chauffeur refused part-time work, 
because he desired to work full 
time only. 





% Section 2 (2). 

*% Arguments used by intervening unions 
against the Board’s holding elections in the 
industry, as quoted in the Baltimore decision. 

*It should be noted that eight unions 
opposed the Board’s action and preferred not 
to have elections conducted in the industry. 
These unions were: International Association 
of Bridge, Structural and Ornamental Iron 
Workers; International Hod Carriers, Building 
and Common Laborers’ Union of America; 
Bricklayefs, Masons and Plasterers’ Interna- 
tional Union of America; United Brotherhood 
of Carpenters and Joiners of America; Sheet 
Metal Workers International Associatson; Inter- 
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refusing work. 





No benefits. 








national Union of Operating Engineers; Interna- 
tional Brotherhood of Boilermakers, Iron Ship 
Builders, and Helpers of America; and Inter- 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers. 

31 An analysis, made by the author, of con- 
tracts on file at the United States Department 
of Labor, Bureau of Labor Statistics, Industrial 
Relations Division, Spring, 1951, indicated the 
following termination dates: 


No. of Per Cent 

Termination Dates Contracts of Total 
January to June.. 229 86% 
July to December... 36 14% 
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OT SO MANY years ago the Railway 

Labor Act (RLA) was regarded by 
some observers as model labor relations 
legislation. As this nation became engaged 
in defense production prior to World War II, 
peaceful industrial relations were a necessity 
of the hour. Pointing to the apparent sub- 
stantially complete success of the RLA in 
promoting such relations in the railway in- 
dustry, there were those who insisted upon 
the appropriateness of legislation which 
would extend the processes of that act to 
industry generally. Again, in the postwar 
period, among all those proposals which 
culminated with the Case bill and finally 
the Taft-Hartley law, there was one, the 
Ball-Burton-Hatch bill,> which was pat- 
terned after the RLA. Today, after a decade 
of experience since the beginning of that 
war, the RLA appears to have “lost face.” 
For in that decade the vast majority of 
labor disputes of national consequence in 
the railway industry were finally adjusted 
by processes outside the scope of that law. 


It is not enough to argue in defense of 
the RLA that time lost through strikes 
in the railway industry has been signifi- 
cantly less than the national average.’ In 
the first place, the nation as a whole can 
less afford a strike in that industry than 
it can one of similar proportions in others. 
Given an industry-wide strike in coal, for 
example, the economy can hobble along 


for a number of days stretching into weeks 
until stockpiles of that commodity are vir- 
tually exhausted: the experience of the min- 
ing industry during the reconversion period 
following World War II is a case in point. 
But a strike of the same magnitude in the 
railway industry is immediately calamitous, 
as is related below. As long as coal is 
already mined, so to speak, railroads can 
transport it to where it is needed; but when 
railroads are not available to transport it, 
the coal might just as well not have been 
mined. It is inconceivable, of course, that 
other forms of transport, such as trucking, 
can be mustered to substitute in some de- 
gree of adequacy for the railway industry 
shut down by a strike. Secondly, to employ 
strike statistics as a criterion for measuring 
the efficacy of the RLA is misleading. For 
the labor unions in that industry have been 
prohibited in large measure from striking. 
One may just as well insist with equal logic 
that, because there are no divorce statistics, 
all marriages are successful among the peo- 
ples of those countries which prohibit divorce. 


Why, in recent years, has the negotiation 
of trade agreements in the industry so fre- 
quently required adjustment through proc- 
esses beyond those of the RLA?* In answer, 
an analysis of the developments in those 
negotiations is in order. They must be seen 
in proper perspective, however—against the 
background of labor relations in the econ- 
omy as a whole. But first, a brief review 
of how trade agreements are derived in the 
industry is helpful for an understanding of 
what follows. 





1 Congressional Record, 79th Cong., 1st Sess., 
Pp. 6325ff. (1945). 

2 Hearings before a subcommittee of the Com- 
mittee on Labor and Public Welfare, United 
States Senate, S8ist Cong., 1st Sess., 1950, To 


Railway Labor Act 


Prohibit Strikes and Provide for Compulsory 
Arbitration in the Railroad Industry, pp. 178-179. 

% Problems of the administration of trade 
agreements in the industry are beyond the 
scope of this paper. 
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Negotiation of Trade Agreements 


For the purpose at hand railway labor 
unions may be divided conveniently into 
two groups. The first is comprised almost 
exclusively of the Engineers, Firemen, Con- 
ductors, Trainmen and Switchmen.* With 
the exception of the last-mentioned, a union 
of relatively small membership affiliated 
with the AFL, they are all independent or- 
ganizations. Collectively they are known in 
the parlance of the industry as the Ops 
(operating unions), and they have members 
employed in both road service and yard 
service—again with the exception of those 
of the Switchmen’s union, who are confined 
to the latter classification. The second 
group, the Non-ops (nonoperating unions), 
has been comprised over the years of about 
14 to 16 organizations, most of them affili- 
ated with the AFL. They have jurisdiction 
over such employees in the industry as 
clerks, telegraphers, electricians, machinists, 
maintenance-of-way workmen, etc. As a 
rough magnitude there is a total of about 
1.15 million union members, and they con- 
stitute, it has been estimated,® about 80 
per cent of all the organizable employees 
in the industry. In view of the recent amend- 
ment to the RLA sanctioning the union 
shop,® however, in all probability that per- 
centage will increase. Negotiations between 
these unions and the nation’s carriers" are 
characterized by three unique aspects: con- 
certed action (unions acting in unison with 
each other), industry-wide (national) par- 
ticipation and, of course, the application 
of the RLA: 

The RLA was enacted in 1926. Prior 
to that time the unions of the Non-op 
group had processed the negotiation of 
trade agreements generally on a carrier-by- 
carrier (system-wide) basis with little em- 
phasis on concerted action. The Ops, on 





their part, in effect had conducted region- 
wide negotiations, involving all the carriers 
of a given region. Their experience in con- 
certed action was of long standing; it was 
customary for them to combine, but not 
necessarily in a complete group, in collec- 
tive bargaining. 


Under the RLA it was the carriers who 
instituted the precedent for industry-wide 
negotiations.” In 1932, under the impact 
of the depression of that day, they lodged 
a national demand for a 10 per cent reduc- 
tion in wage rates, which was accepted by 
all the unions acting in combination. Through 
further negotiations the original rates were 
restored by the middle of the 30’s. In 1937, 
in the light of the (temporary) improve- 
ment in business conditions, the unions of 
both groups, acting concertedly among 
themselves but independently of the other 
group, obtained an increase—five and one- 
half cents per hour for the Ops and five 
cents for the Non-ops. Subsequently, when 
the carriers sought recission, the unions 
resisted to the point of threatening to strike. 
Given that opposition plus a negative rec- 
ommendation of an emergency (fact-finding) 
board, the carriers withdrew their demand. 


This entire sequence of developments in- 
volved industry-wide negotiations and left 
the unions with that heritage. For the 


Non-ops, in addition, it spelled concerted 
action by substantially all the unions of 


that group. The Ops, on the other hand, 
have attempted time and again to act in 


complete concert, but a disjunction into 
groups of two or three unions has fre- 
quently occurred. Interestingly enough, the 
National Mediation Board, discussed be- 


low, has favored industry-wide concerted 
action in collective bargaining. It chron- 
ically complains of being understaffed, and 
negotiations of that type solve for it what 





Within this group are also contained the 
Yardmasters, unions of very small membership. 
It appears, however, that they are insisting 
that they rightfully should be classified with 
the second group. 

5 Hearings before a subcommittee of the 
Committee on Labor and Public Welfare, United 
States Senate, Slst Cong., 2d Sess., 1950, To 
Amend the Railway Labor Act 5 eames 
for Union Membership . . 

¢See 2 CCH Labor Law iar ath Ed.) 
{| 4550. 

7 The carriers referred to in this paper are 
the Class I Carriers. They may be thought of 
as comprising all railways other than the very 
short lines. They operate almost 100 per cent 
of the nation’s railway mileage. 

%In obtaining the factual material for this 
paper the writer has resorted to various pub- 
lished works on railway-labor relations for data 
covering the period from the enactment of the 
RLA to about the beginning of World War II. 
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For data beyond that period he mainly has 
relied upon the New York Times, Labor (a 
weekly newspaper), Railway Age (a monthly 
trade journal), annual reports of the National 
Mediation Board, Labor Relations Reporter (a 
weekly service), pertinent issues of the Monthly 
Labor Review (United States Department of 
Labor), and published hearings of a number 
of Congressional bodies recently concerned with 
the RLA. In addition, data pertaining to wage 
stabilization policies during the period of World 
War II has been obtained from The Termina- 
tion Report of the National War Labor Board 
(United States Department of Labor). (It is 
the hope of the writer that this general state- 
ment of sources will help to keep footnote 
citations at a minimum.) 

® While the government operated the railroads 
during the period of World War I, however, 
it had entered into trade agreements negotiated 
on an industry-wide basis. 
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otherwise would be an insuperable task of 
mediation. 

In industry-wide bargaining the carriers 
of each territoria! division (Eastern, South- 
eastern and Western) establish a confer- 
ence committee. These committees in turn 
assign a group of their representatives to 
conduct negotiations with a committee rep- 
resenting the unions. The conference com- 
mittees stand ready to approve or reject 
the terms of settlement unless they confer 
binding authority upon their representa- 
tives. The unions, too, require ratification 
of any settlement by their associations of 
general chairmen “—again, unless their ne- 
gotiating committee has been deputized 
with binding authority. Should negotiations 
prove futile, either side may invoke the 
mediating services of the National Media- 
tion Board (NMB), or the board may proffer 
its services of its own accord (RLA, Section 
5). Failing in mediation the NMB is obli- 
gated to recommend arbitration of the dis- 
pute. As some time during the course of 
these developments, generally when nego- 
tiations break down, the union leaders seek 
a strike-authorization vote from their con- 
stituents. Such action—at this stage — is 
normally routine and serves as a technique 
for invoking the appointment of an emer- 
gency (fact-finding) board. For if the pro- 
posal to arbitrate is rejected and if the 
NMB is convinced that a strike is immi- 
nent, as evinced by the strike-authorization 
vote, it notifies the President of the United 
States of the situation, and he in turn may 
appoint an emergency board (RLA, Section 
10). Extra-legally, such boards attempt fre- 
quently to mediate the dispute, but in any 
case they must make findings and recom- 
mend a settlement within a 30-day period, 
unless an extension of the time limit is 
agreeable to the disputants. There is no 
legal compulsion behind the recommenda- 
tions, but it was originally contemplated 
under the RLA that the moral suasion of 
public opinion would compel the disputants 
to accept those terms, or that, at the most, 
further negotiations would lead to a settle- 
ment not significantly different from that 
recommended. 


During the entire process, as here de- 
scribed, strikes are unlawful. They may 
occur, insofar as the RLA is concerned, 
only after 30 days have elapsed from the 
time of the board’s submission of its rec- 





ommendations to the President. With re- 
gard to the carriers, there is a question of 
whether a lockout is legal at any time what- 
soever. For under the Interstate Commerce 
Act no carrier can abandon its facilities 
without authorization from the Interstate 
Commerce Commission.” A lockout may 
be interpreted as a violation of that pro- 
vision of law as well as an abuse of the 
carrier’s charter by which it, as a public 
utility, has been authorized to do business. 
The entire sequence involves several months 
of negotiation, usually extending beyond 
a full year. 


1941 Dispute 


By the late 30’s the CIO, responding to 
the benefits of the Wagner Act, had defi- 
nitely taken the spotlight on the labor 
relations stage. Trade agreements, not in- 
frequently embodying a general wage in- 
crease, already had been negotiated in many 
areas of such newsworthy and traditionally 
antiunion industries as steel and automo- 
biles, among others. Although wage in- 
creases were not in vogue specifically dur- 
ing the years 1939-1940," organized labor, 
nevertheless, could boast of continued growth. 
For the first time in a major depression, then, 
the position of labor unionism actually had 
been improved. 

It was in 1940, furthermore, that the 
40-hour week, as specified in the Fair Labor 
Standards Act of 1938, became effective. 
All hours of overtime called for time-and- 
one-half rates. This overtime principle was 
not unique. It had found expression in the 
codes of the National Industrial Recovery 
Act of the early 30’s. In those days it was 
largely a “spread-the-work” device, as was 
likewise its purpose when the Fair Labor 
Standards Act was enacted. Beginning with 
the turn of the 40’s, however, and continu- 
ing thereafter during the years of World 
War II, overtime employment at premium 
(time-and-one-half) rates, in view of the 
scarcity of manpower, was to become in- 
creasingly prevalent; in fact, the minimum 
wartime workweek became 48 hours. 

Employees in the railway industry, how- 
ever, had been exempted from the hours 
provision of the Fair Labor Standards Act.” 
Overtime for them was on a daily basis. 
For the Ops in road service who operated 
freight trains, overtime was at time-and- 





1% A general chairman is the chief union officer 
for a given carrier. 

110A Federal Code Annotated, Title 49, Sec. 
1 (18). (Hereafter cited as FCA.) 


12 Hearings before the Committee on Labor 


and Public Welfare, United States Senate, 82d 
Railway Labor Act 


Cong., 1st Sess., 1951, Labor Dispute between 
Railroad Carriers and Brotherhoods, 
Table 1, opp. p. 398. 

1439 FCA, Title 29, Sec. 213 (b). 








one-half rates; (three sixteenths the rate 
of the basic eight-hour day); for all others 
in road service it was paid at straight-time 
(one eighth the rate of the basic eight-hour 
day).* The Ops in yard service and the 
Non-ops normally worked 48 hours per 
week, and some of them, occupying so- 
called non-compressible jobs, were in a posi- 
tion, at least, to work 56 hours—without 
premium pay for hours over 40. 

It was against this background of de- 
velopments—the growing strength of labor 
unions other than their own, the impact 
of the Fair Labor Standards Act and, of 
course, the wartime prosperity (commenc- 
ing many months prior to the attack upon 
Pearl Harbor) which encouraged labor in 
general to seek wage increases—that the 
employees of the railway industry com- 
pared their position and found it wanting. 
By the summer of 1941 both groups of 
unions were engaged in processing demands. 
The Ops were seeking a 30 per cent in- 
crease in wage rates, and the Non-ops an 
increase of 30 to 34 cents per hour plus 
vacations with pay. The carriers, on their 
part, demanded modification of a number of 
working rules, most of them of the so-called 
featherbed variety.” The disputes pro- 
gressed through the stages contemplated 
under the RLA, and in view of the pros- 
pective strike dates in September which 
both groups announced, President Roose- 
velt appointed an emergency board under 
the chairmanship of Wayne Morse (now 
Republican senator from Oregon). 


Morse Board 


The Morse board recommended an increase 
of 7% per cent for the Ops and nine cents 
per hour for the Non-ops. As a concession 
to the carriers, which pleaded that their 
ability to pay wage increases was only tem- 
porary, the recommendations, if accepted, 
were to remain in effect until 1943, at which 
time they were to be reviewed. A general 
one-week vacation with pay was also 
awarded to the Non-ops. As for modifica- 
tion of working rules, the recommendation 
was that the parties negotiate such matters. 
The carriers accepted the report, but not 
so the unions. The wage award, they pro- 





tested, was less than acceptable and in addi- 
tion was only temporary. They indicated their 
intention to strike, the Ops announcing a 
prospective strike date, December 7. 

At this critical juncture President Roosevelt 
personally intervened, which apparently was 
not unexpected. Previously his insistence upon 
the continuance of negotiations had been 
of some beneficial effect to the unions in the 
settlement of labor disputes in the coal and 
steel industries. Most particularly, it was 
during the course of the dispute in question 
that Roosevelt, in effect, overruled the de- 
cision of his own National Defense Media- 
tion Board which had denied the demand of 
the Mineworkers for a union shop in the 
so-called captive coal mines. The meaning 
of the intervention of a “benevolently neu- 
tral” President, then, could not have been 
lost to the railway unions. 

At the behest of the President negotia- 
tions were undertaken once more, but-to 
no avail. He then reconstituted the Morse 
board with the directive that if necessary it 
reappraise its original findings in the light 
of changed conditions—a euphemism for 
suggesting that it might alter those findings 
to make them more palatable to the unions. 
Through mediation efforts of the board, 
however, a settlement of the wage issue 
was obtained (December 1). The Ops 
received about 10% per cent (nine and one- 
half cents per hour”), and the Non-ops ten 
cents per hour. These increases were added 
to basic rates—that is, not to be automati- 
cally terminated. The one-half-cent differ- 
ential to the benefit of the Non-ops was to 
adjust for a converse differential of the 
same amount in the 1937 settlement. 


1943 Dispute 


The subsequent rise in the cost of living 
had neutralized the 1941 wage gains of the 
railway workers. As of 1943 the Ops were 
demanding a 30 per cent increase in rates 
and the Non-ops an increase of 20 cents 
per hour plus the union shop—this despite 
a ruling of the United States Attorney 
General that the RLA prohibited any form 
of union security. It was in this affair that 
the unions were to encounter the govern- 
ment’s wage stabilization program. 





4% The accrual of overtime for members of 
the op group in road service is a somewhat 
complicated affair. For those operating freight 
trains, overtime normally begins upon the com- 
pletion of the mileage equivalent of eight hours, 
which actually may involve less than eight hours 
in time. In the operation of passenger trains 
it normally begins after five hours for engineers 
and firemen and after seven and one-half hours 
for conductors and trainmen. 
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1% The typical trade agreement in the railway 
industry is replete with over a hundred working 
rules governing wages, hours and other condi- 
tions of employment. ‘‘Featherbed’’ rules are 
those calling for payments to employees for 
work not done or not considered necessary. 

16 With respect to the members of the operat- 
ing unions who are compensated on a day basis, 
the per-hour rate, as referred to in this paper, 
is equal to one eighth the basic daily rate. 
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In the Non-op dispute an emergency board,” 
the Sharfman board, recommended a wage in- 
crease of eight cents per hour and rejected 
the union-shop demand (May, 1943). Al- 
though the union members on the average 
had received the allowable increase under 
the Little Steel Formula,” the board found 
other wage stabilization principles to justify 
its recommendation. It claimed that the in- 
crease was necessary to correct for “gross 
inequities” and promote the “effective pros- 
ecution of the war,” by which it meant that 
wage increases for the Non-ops were lagging 
behind those in other industries generally. 
But Fred M. Vinson, then Director of 
Economic Stabilization, vetoed the recom- 
mended settlement. For, during the course 
of the board’s hearings the President had 
issued his notable “hold-the-line” (anti- 
inflation) order. As Vinson interpreted that 
order,” the gross-inequities and effective- 
prosecution-of-the-war principles could no 
longer serve to sanction an increase for the 
Non-ops. However, he did proffer a plan of 
reconciliation. For a number of the em- 
ployees concerned, an increase could be 
justified on the basis of a fourth principle, 
the elimination of substandards of living.” 
All the others, then, could also receive an 
increase to preserve differentials in pay—an 
allowable procedure under wage stabiliza- 
tion; but the law required that it be 
graduated rigorously." The wage increase 
for the Non-ops should be arranged on a 
sliding scale, Vinson insisted, so that at its 
terminal points the highest-paid employees 
would receive four cents per hour and the 
lowest-paid ten cents. The Sharfman board, 
however, took issue with Vinson’s interpre- 
tation of the law. It refused to reconsider 
its recommendations, as Vinson had sug- 
gested, and protested that under the RLA 
only the President, not Vinson, could re- 
convene it for that purpose. 


Meanwhile the Non-ops and the carriers 
entered into an agreement embodying the 
award of the Sharfman board. But Vinson, 
supported by his superior, James F. Byrnes, 
Director of War Mobilization, still main- 
tained that the agreement could not be ap- 


proved without violating wage stabilization 
policies. 

Apparently to avoid further embarrass- 
ment the President appointed a new board, 
the Shaw board, to reconsider the dispute 
(October, 1943). But since the RLA did 
not provide for the appointment of emer- 
gency boards where the parties were in 
agreement, as was true in this case, the 
President relied upon other (wartime) 
powers which he possessed to sanction his 
action. The recommendations of the new 
board, of course, were those which Vinson 
had proposed, but the Non-ops rejected them. 
A wage increase having a range of from 
four to ten cents, they protested, would tend 
to eradicate existing differentials, not pre- 
serve them. They were willing to accept 
a sliding scale of from seven to ten cents, 
but none wider. 


Stacy Board 


While this entire affair was developing 
the Ops were processing their own wage 
demands. As of June they were engaged 
in presenting their own case to an emer- 
gency board (the Stacy board), but Vinson’s 
action in the Non-op case blasted their hopes 
of obtaining what they considered to be a 
reasonable award. The Stacy board itself 
attempted to mediate the case and then de- 
layed in filing its report for a period of time 
well beyond the 30 days prescribed by the 
RLA. The delay, of course, reflected the 
board’s expectation that the dispute between 
Vinson and the Non-ops would be settled 
and thereby provide some insight into the 
amount of the wage increase which he 
would approve for the Ops. But under 
harassment for a decision, the Board could 
hesitate no longer. In September it an- 
nounced its findings: There were no em- 
ployees in the Op case subject to the 
substandard-of-living principle. The other 
two principles—gross inequities and effec- 
tive prosecution of the war—in the light of 
Vinson’s veto in the Non-op case, were 
equally inapplicable. There remained only 
one basis for granting and increase, the 





% The board was composed of members of the 
National Railway Labor Panel, established in 
1942. In view of labor’s wartime no-strike 
pledge, this panel was to provide ‘‘emergency’”’ 
boards so as to eliminate the necessity for 
railway-labor unions to conduct strike elections. 
Such elections, as has been mentioned, were the 
device for obtaining the appointment of such 
boards. 

7% As a principle of wage stabilization the 
Little Steel Formula provided that wage-rate 
increases could amount to no more than 15 per 


Railway Labor Act 





cent of the straight-time average hourly earn- 
ings prevailing in January, 1941. 

1%” Executive Order No. 9328, April 8, 1943, 
Sec. (2). 

* This principle sanctioned increases for em- 
Ployees whose wage rates were below the level 
considered necessary to maintain a decent 
standard of living. 

1 Regulations of the Director of Economic 
Stabilization, as amended August 28, 1943, Sec. 
4001.11 (b). 

2 First War Powers Act, 1941, 11 FCA, Title 
50, Appendix 22. 
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Little Steel Formula. Although the Ops 
merited a higher increase, under that 
formula they were entitled to only 4% per 
cent— four cents per hour.” 

Flushed in insult the Ops rejected the 
recommendation (October) and established 
a prospective strike date—December 30. By 
this time too the Non-ops had announced 
similar intentions. Thus, in the midst of 
its war efforts the nation was confronted 
with the possibility of a general strike in 
the railway industry. President Roosevelt 
personally intervened in both disputes. 


Seizure and Arbitration 


Wage stabilization policies governing so- 
called fringe issues were not illiberal and 
many unions in industry had made not in- 
substantial monetary gains thereby. The 
railway unions could not obtain a reasonable 
increase in rates, but could they increase 
their earnings, nevertheless, through these 
fringe issues? During the months of nego- 
tiation suggestions in that direction had 
been made by the Sharfman board, Vinson 
and the President himself. At one time or 
another each had pointed to the fact that 
railway employees were not receiving pre- 
mium pay for hours over 40 per week. Thus, 
when at Roosevelt’s behest negotiations were 
resumed, the Ops demanded not only an 
increase in basic rates but also time and 
one half for overtime after 40 hours for 
yardmen, plus other benefits, such as paid 
vacations and allowances to cover out-of- 
pocket expenses for roadmen during away- 
from-home layovers. The carriers offered 
the original four cents which the Stacy 
board had recommended plus an additional 
four cents in lieu of all other demands. But 
only after a basic-rate increase larger than 
four cents was conceded would the Ops 
discuss their additional demands. 


The Non-ops followed suit. They were 
willing to accept a sliding scale of four to 
ten cents provided they were granted six 
cents per hour in addition as payment in 
lieu of overtime. The carriers were willing 
to grant only an additional four cents. 


Negotiations being stymied, the President 
demanded, under the implied threat of 
seizure of the railroads, that the parties 
agree to his personal arbitration of both 
disputes. Of the Ops the Trainmen and 
Engineers accepted, but the others — the 
Firemen, Conductors and Switchmen— 


argued that under the details of the pro- 
posai the wage issue was to remain un- 
opened, after arbitration, for the duration 
of hostilities. The war, particularly against 
Japan, suggested that hostilities might pos- 
sibly continue for many years to come. Even 
though the interpretation of the accepting 
unions was that the proposal did not call 
for the freezing of basic rates, the remaining 
three hesitated to agree to arbitration with- 
out some formal clarification of the matter. 
The Non-ops, on their part, were willing to 
arbitrate the demand for payment in lieu of 
overtime, but the carriers insisted upon 
arbitration of the entire dispute, including 
the sliding scale. Here too, then, the 
Non-ops hesitated until clarification by the 
President. But Roosevelt could wait no 
longer; the strike date was almost at hand. 
On December 27 the government seized 
the railroads. 


In his arbitration award for the Trainmen 
and Engineers Roosevelt granted five cents 
per hour in lieu of overtime and layover 
expenses. This sum when added to the 
original recommendation of the Stacy board 
amounted to nine cents per hour. He also 
awarded a general one-week vacation with 
pay. In response to Roosevelt’s stipulation 
that acceptance of the award, as _ such, 
would not mean the freezing of basic rates, 
the remaining unions of the op group agreed 
to the same settlement. It was definite, 
however, that the fringe issues reflected in 
the five-cent increment were to remain un- 
opened for the duration of hostilities. The 
entire settlement was in accord with wage 
stabilization policies. 

Roosevelt reconvened the Shaw board to 
clarify his proposal for the nonop group, but 
during the course of its hearing a settlement 
was reached satisfying the disputants and 
in line with wage stabilization policies. To 
the original sliding scale of four to ten 
cents an increment of one to five cents in 
lieu of overtime was added, so that, for 
example, the highest-paid employees would 
receive nine cents per hour and the lowest- 
paid 11 cents. Actually it was the former 
sum which applied to the vast majority of 
the employees concerned—exactly equal to 
the total of the Op increase. 


With all disputes settled the railroads 
were released from seizure (January 18, 
1944). As the facts demonstrate, both groups 
of unions had obtained a larger wage-rate 
increase than they would have accepted. 





23 Although the wage increases for the Ops 
and Nonops in the 1941 settlement were almost 
uniform, the former enjoyed a higher rate of 
pay than the latter. This meant that although 
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the Nonops had received the maximum percent- 
age increase permitted under the Little Steel 
Formula, the Ops had received a lesser per- 
centage. 
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1946 Dispute 


Despite the government’s efforts at price 
stabilization the cost of living continued to 
rise during the war years. Labor, of 
course, protested against the restrictions 
which the Little Steel Formula imposed 
upon general wage-rate increases, yet it 
was able to make continued headway within 
the existing framework of wage stabilization. 
Some newsworthy events in this connec- 
tion were the increases won by the Steel- 
workers to correct for intraplant wage-rate 
inequities (1944) and portal-to-portal pay 
obtained by the Mineworkers (1945). Such 
developments assuredly impressed the rail- 
way unions. 


The 1943 experience had demonstrated 
to the satisfaction of the Engineers and 
Trainmen that the other three unions of 
the op group would impede the settlement 
of a concerted demand for a wage increase. 
Thus, as of 1945, those two unions had 
combined to ask for a 25 per cent increase 
in rates, which they had no hope of obtain- 
ing under wage stabilization, plus changes 
in many working rules. Among their de- 
mands also were time and one half for 
holiday labor and a night-shift differential, 
for in view of the fact that railway opera- 
tion is continuous the carriers traditionally 
had ignored such matters in their wage 
policies. The other three—the Firemen, 
Conductors and Switchmen—likewise com- 
bined to make similar demands. The Non- 
ops were not to be outdone. They demanded 
an increase of 30 cents per hour and, like 
the others, working-rule changes. 


Upon the defeat of Japan the govern- 
ment’s comprehensive control over wages 
very largely was abandoned.™ Clearly, for 
labor as a whole general wage increases 
were the issue of the day. The Non-ops and 
the three unions of the op group disregarded 
their request for changes in rules to con- 
centrate in negotiations upon the matter of 
wage rates. But the Engineers and Train- 
men would not be moved; there would be 
no retreat on their original demands. 


Awards 


In accordance with the RLA the three 
unions of the op group and the Nonops 
agreed to arbitrate their disputes. As could 
be expected, the arbitration board in one 


case awarded the same wage increase as 
that of the other, 16 cents per hour (April, 
1946). The government’s debilitated wage 
and price stabilization policies of that day, 
however, were no critical barrier for labor 
generally obtained 18% cents per hour—the 
so-called first round of postwar wage in- 
creases. Comparing their wage gains to 
those, for example, in the automobile and 
steel industries, the unions, in accepting the 
arbitration awards, immediately asked for 
an additional increase. Since trade agree- 
ments in the railway industry were subject 
to reopening upon 30 days’ notice, the 
unions’ acceptance of the awards did not 
inhibit their subsequent action. 


Likewise, as could have been anticipated, 
an emergency board for the Engineers and 
Trainmen recommended the same 16-cent 
award. In regard to rules demands, a few 
such changes were recommended, but the 
others were referred back to the parties for 
negotiation. The White House attempted 
to mediate the unions’ rejection of the 
award, but to no avail. Thus, on May 17, 
the day prior to the intended strike of the 
Engineers and Trainmen, the government 
seized the railroads. 


Strike Against Government 


It is clear that the President in time of 
war has the authority to seize the railroads 
under the general powers provided in the 
Constitution.» But when Roosevelt insti- 
tuted seizure in 1943 he cited, in addition to 
those powers, a statute of 1916 as author- 
izing his action. Whether the unions could 
strike under seizure had not been at issue, 
for they had canceled (postponed indefi- 
nitely) their intended strike voluntarily, al- 
though the 1916 law itself is silent on the 
question of the right to strike. In the 1946 
seizure President Truman cited not only 
the 1916 statute but also the War Labor 
Disputes Act (enacted in 1943). The leaders 
of the Engineers and Trainmen interpreted 
the latter law to mean than no one dare 
encourage a strike on property under seizure, 
but that a strike as such was permissible.” 
Since the unions previous to seizure had 
voted to strike, such action during seizure 
would not constitute encouragement on the 
part of the union leadership. The strike 
order would stand. 





% Executive Order No. 9599, August 18, 1945, - 


Part IV. 

**It was on the basis of those powers that 
the government had seized the bituminous coal 
mines in May 1943. 


Railway Labor Act 


2611 FCA, Title 10, Sec. 1361. 
7711 FCA, Title 50, Appendix 63, Sec. 6. 
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One-half hour before the strike was to 
begin it was postponed for five days, until 
May 23, upon Truman’s suggestion that 
given a few more days some settlement 
could be reached. There then ensued an 
intensive period of mediation. The carriers 
accepted a White House proposal of a wage 
increase of 1814 cents per hour, the extra 
two and one-half cents being a payment in 
lieu of any changes in working rules for a 
period of one year, but the unions remained 
adamant on the issue of such changes. Thus 
began the gravest transportation tie-up in 
this nation’s history. The press generally 
carried reports of imminent food shortages, 
of stranded commuters, of shutdown of 
mine, mill and factory, of the delay entailed 
in bringing “the boys [the members of the 
armed forces] back home,” of the immedi- 
ate need for calling out the state guard, etc. 

In this atmosphere of intense crisis Presi- 
dent Truman appeared before Congress and, 
referring to the leaders of the Trainmen 
and Engineers, delivered his now memor- 
able “Whitney and Johnston” speech (May 
25). He called for temporary legislation 
which would permit the government to draft 
into the armed forces those who strike on 
seized property.* During the course of his 
address he was informed that the unions 
had terminated their strike and had accepted 
his terms of settlement—18™% cents per 
hour. Previously the others—the three 
unions of the op group and the Non-ops— 
had likewise agreed to the same settlement, 
the original 16 cents plus two and one-half 
cents. On May 26 the government lifted its 
nine-day seizure. 


1948 Dispute 


The cost of living continued to rise. The 
“second round” of wage increases, drama- 
tized by the settlement between “Big Steel” 
(United States Steel Corporation) and the 
Steelworkers (1947), appeared to be about 
15 cents per hour. Previously (1946), the 
Mineworkers had demonstrated their capac- 
ity to obtain a health-and-welfare fund by 
striking to the point of compelling the gov- 
ernment to seize the bituminous coal mines 
and then entering into a trade agreement 
with it which included that benefit. 


Against this background of developments 
the Non-ops were demanding of the carriers 
a wage increase of 20 cents per hour. When 





the NMB suggested arbitration (July, 1947) 
both sides accepted. In September an arbi- 
tration board awarded 15% cents, practically 
in conformity with the second-round norm. 

During the processing of the Nonop case 
the Ops were engaged in negotiating wage- 
increase demands of their own. Despite 
their inability or unwillingness to cooperate 
fully in the previous two settlements—1943 
and 1946—they had agreed to combine, in 
anticipation of the expiration of the one-year 
moratorium on working-rules changes 
(May, 1947), in seeking modification in a 
large number of those rules—in which a not 
inconsiderable financial factor was involved. 
The carriers, on their part, demanded 
various changes in the same matter to their 
benefit. But the meaning of the second 
round of wage increases became increas- 
ingly apparent to the unions. They added 
to their rules demands that of a 30 per cent 
increase in wage rates. 


By November the united front among the 
Ops was split. Without the intervention of 
the NMB the carriers and the Conductors 
and Trainmen agreed to a 15'4-cent-per- 
hour increase plus a few changes in rules. 
The three other unions—the Engineers, Fire- 
men and Switchmen—continued on their way. 


Seizure and Injunction 


In March, 1948, an emergency board, as 
could have been expected, recommended for 
the three unions the same terms of settle- 
ment as those of the other two—15¥% cents 
per hour plus a few changes in rules. All 
the other rules in dispute were referred 
back to the parties for negotiation. The 
carriers, of course, accepted, since the terms 
were consistent with their other settlement. 
But the unions did not; they announced a 
prospective strike date, May 11. 

As in previous occasions, the entire affair 
came to rest upon the desk of the President. 
Under the auspices of John R. Steelman, 
assistant to the President in labor relations 
matters, negotiations continued but proved 
to be fruitless. On May 10, the day before 
the intended strike, the government seized 
the railroads. 

The War Labor Disputes Act had ex- 
pired, but since the nation technically was 
still at war with its major enemies of World 
War II, the government, in instituting seiz- 
ure, cited the law of 1916. Unlike the 1946 





2% Among his other proposals were: injunc- 
tions against those who incite or encourage 
the continuance of such strikes, strikers’ loss 
of seniority rights, a wage scale to be fixed 
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by arbitrators (not negotiated) for the period 
of seizure, and government retention of the 
profits earned by seized properties. 
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affair, it was clear at this time—as John L. 
Lewis had learned—that “you can’t strike 
against the Government.’™ Since the lead- 
ership of the unions, despite seizure, was 
reluctant to abandon the intended strike, 
the government obtained an _ injunction 
against it.” Although in the 1946 seizure ot 
the bituminous coal mines the government 
had granted the Mineworkers an interim 
contract, it at this time refused to negotiate 
similarly with the three Op unions; con- 
ditions of employment were to remain the 
same as prior to seizure. Steelman con- 
tinued his mediation efforts. 


‘Third Round” 


A complication in negotiations was the 
fact that the “third round” of wage in- 
creases for labor in general was already well 
under way, and, insofar as any pattern was 
involved, the modal increase seemed to fall 
within the range of nine to 13 cents 
per hour. Indeed, the Trainmen and Con- 
ductors had already instituted a_ third 
round of wage demands, asking for a 25 
per cent increase in rates. The three re- 
calcitrant unions were falling behind in the 
race. Thus, they insisted before Steelman 
that they required not only the original 
15%4 cents recommended by the emergency 
board but also an additional 16 cents per 
hour (a third-round increase)—equivalent 
in total to about the 30 per cent which they 
originally had demanded. 


Upon the condescension of the carriers 
that in the processing of the third-round 
demands the extended negotiations called 
for by the RLA would be by-passed so that 
the unions could “catch up” with the Con- 
ductors and Trainmen, a settlement was 
obtained. The three accepted the 15% cents 
per hour plus some changes in rules, -sub- 
stantially as the emergency board had rec- 
ommended. Seizure was lifted July 9, 1948. 
it is noteworthy that under the agreement 
Steelman was named as arbiter of the de- 
tails of settlement if they otherwise could 
not be adjusted. 


Subsequently, the Ops became involved, 
of course, in third-round negotiations. 
Without incident the Conductors and Train- 
men, in line with the third-round pattern, 
obtained an increase of ten cents per hour 
(October), and thereafter (November) the 


three remaining unions accepted the same 
amount. 


Forty-Hour Week for Non-ops 


As has been mentioned, for the Non-ops 
hours of work beyond 40 a week were com- 
pensated at straight-time rates. As of the 
spring of 1948 their demands consisted in 
the main of the 40-hour week™ with no 
reduction in pay (by which they meant a 
20 per cent increase in rates—‘48 for 40’) 
and a wage increase of 25 cents per hour. 
In December an emergency board recom- 
mended the 40-hour week, as demanded, 
plus seven cents per hour as the unions’ 
third-round increase. After protracted nego- 
tiations and with the prospect that a strike 
might ensue a_ settlement was reached 
(March, 1949) embodying the board’s rec- 
ommendations. The White House had not 
intervened in the entire affair. 


Within the Non-op group was the Rail- 
road Yardmasters of America, an organi- 
zation comprised of about 4,000 railway 
yard supervisors. The board excepted that 
union, insisting that the Yardmasters was 
really an operating union and thereby not 
entitled to the recommended award but to 
the ten cents per hour which the Ops had 
won as their third-round increase in 1948. 


1950 Dispute 


The 40-hour week which at last the Non- 
ops had obtained was a matter of invidious 


‘comparison, of course, for the unions of the 


other group. As of 1950 the major demand 
of the Conductors and Trainmen, acting in 
concert, was “48 for 40” for their members 
in yard service, which would mean, it was 
estimated, an average increase of 31 cents 
per hour. Among other matters they also 
demanded a modification of two important 
rules governing their existing wage-rate 
structure: The basic day for those in pas- 
senger road service amounted to seven and 
one-half hours or 150 miles, whichever of 
those units was attained the sooner in the 
course of a working day. But engineers and 
firemen (operating the locomotive) in that 
same class of service were enjoying a basic 
day of five hours or 100 miles. The Con- 
ductors and Trainmen asked for the same 
basic day as that of the others. Secondly, 





2U. 8. v. United Mineworkers, 12 LABOR 
CASES { 51,239. 330 U. S. 258 (1947). 

»U. 8. v. Brotherhood of Locomotive Engi- 
neers, 15 LABOR CASES { 64,585 (DC D. C., June, 
1948), 15 LABOR CASES { 64,612 (DC D. C., July, 
1948), cert. den. 335 U. S. 867 (1948). 


Railway Labor Act 


31 The term 40-hour week, as employed in this 
article with reference to the railway unions, can 
be more accurately identified as the five-day 
week at eight hours per day. 


21 








the wage rates for engineers and firemen 
were graduated in direct proportion to the 
power of the locomotive which they oper- 
ated—the rationale behind this rule being 
that the more powerful the locomotive, the 
more work was required of those who operated 
it. Conductors and trainmen, on the other 
hand, were on a uniform (nongraduated) 
rate even though it presumably would fol- 
low that the more powerful the locomotive, 
the longer would be the train which it 
pulled, and therefore the more work there 
was to be done by those employees. Here, 
too, the unions insisted upon the same type 
of graduation in rates for their members 
in road and yard service as that which the 
others enjoyed. The carriers, on their part, 
submitted demands for changes to their 
benefit in numerous working rules. The 
case was processed in accordance with the 
RLA leading to the appointment of an 
emergency board, the McDonough board 
(February, 1950). 


McDonough Board 


During the course of this affair the Switch- 
men had also lodged demands against ten 
carriers involving primarily the issue of “48 
for 40.” Their case was assigned to the 
McDonough board. And, subsequently, 
when the Yardmasters raised the same issue 
it was the same board again that was given 
jurisdiction. 

It was clear that the board could hardly 
complete its hearings in that many cases 
in a short period of time. The Conductors 
and Trainmen had already agreed to an 
extension of the time limit as prescribed in 
the RLA, but the Switchmen remained 
obdurate. That union insisted that the board 
meet the deadline appropriate in its case, 
April 11. This the board was able to do by 
recommending that whatever recommenda- 
tions it subsequently would make in the 
other cases would also be meant for the 
Switchmen insofar as they applied to the de- 
mands of that union. The Switchmen, in 
accordance with their freedom to do so 
under the RLA, threatened to strike on 
more than one occasion, but each time the 
NMB persuaded them to defer action until 
the issuance of the board’s report. 


In its recommendations (June 15) the 
board awarded the 40-hour week for yard 
service employees with a wage increase of 
only 18 cents per hour, instead of the 31 
cents requested. This increase plus the time- 
and-one-half earnings available after 40 hours, 
it calculated, would be sufficient to maintain 
the employees’ weekly earnings. The de- 
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mand of the Conductors and Trainmen for 
a wage structure similar to that of the 
engineers and firemen was denied. Of the 
proposed rules changes which the carriers 
had submitted, some were decided to their 
benefit. 


The carriers accepted the recommenda- 
tions, but not so the unions. They protested 
that when the 40-hour week was adopted by 
industry generally in the early 1930’s wage 
rates were properly increased, that the sub- 
sequent Fair Labor Standards Act called 
for the same policy, and that likewise the 
Non-ops in 1948 were awarded an increase 
in rates to preserve the “48 for 40” ratio. 
Furthermore, the Board’s support of the 
above-described inequities in the wage struc- 
ture was intolerable as was its recommenda- 
tion that the carriers be given the right 
unilaterally to modify some existing working 
rules—rules which the unions had struggled 
for many decades to obtain. Thus on June 
25 the Switchmen initiated their long-de- 
layed strike, involving five railroads. 


Switchmen’s Strike 


The nation’s involvement in the Korean 
crisis shortly thereafter meant that the gov- 
ernment would have to take drastic action 
against the strike. And, according to the 
Switchmen, the carriers themselves were 
unconcerned about negotiating a settlement, 
relying upon the government to intervene 
against the strike’s continuation. To pre- 
vent an “emergency” situation which thereby 
would justify government seizure of the rail- 
roads, the Switchmen, after 12 days of strike 
action, abandoned their strike on four of the 
roads but continued it on the fifth, the Rock 
Island. Their hope was that with only one 
railroad subject to such action the “emer- 
gency” aspect of the entire situation would 
be dissipated while at the same time that 
particular strike would serve as notice to 
the carriers concerned for a negotiated set- 
tlement. But this maneuver did not placate 
the government. The Rock Island was 
seized (July 8) and, in view of the strikers’ 
reluctance to return to work, an injunction 
was obtained prohibiting the continuation 
of the strike. The government’s action tied 
the hands of the Switchmen, with the dis- 
pute remaining unsettled; but, more im- 
portantly, it also served to deter the other 
unions, which were considering strike action. 


Carriers’ Proposal 


In the person of John R. Steelman the 
White House undertook to mediate the dispute 
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between the four unions and the carriers. 
Under his auspices the carriers proffered 
a settlement (August 19). As compared 
to the recommendations of the McDonough 
board they suggested (a) a 23-cent-per-hour 
increase for yardmen, (b) five cents per 
hour for roadmen (reflecting a newly in- 
serted issue) and (c) in return for a three- 
year moratorium on wage and rules changes, 
other than the rules changes which the 
board already had recommended,” an esca- 
lator (cost-of-living) clause. In view of the 
manpower shortage, however, the 40-hour 
week, as recommended by the board, would 
be set aside for at least one year. 


The escalator clause, stimulated in its 
adoption by the inflation implications of 
the Korean crisis, had become the out- 
standing factor in wage developments for 
labor in general during 1950. Insofar as 
other unions were obtaining its benefits, 
the unions in question felt that they should 
have it as well. But the carriers’ proposal 
still left them with substantially all of the 
grievances which they had against the rec- 
ommendations of the McDonough board, 
and in addition it postponed the adoption 
of the 40-hour week. The unions rejected it. 


Previously, to force negotiations off “dead 
center,” the Conductors and Trainmen, in- 
hibited by the Korean crisis and the im- 
plications of the Rock Island seizure, had 
instituted so-called token (five-day) strikes 
among a number of terminal lines.” On 
August 23, in conference with Steelman, 
the union leaders agreed merely to termi- 
nate those token strikes. About one hour 
thereafter they announced a nation-wide 
strike for August 28. Thus, the government 
seized the railroads (August 27). 


This time continued mediation by the 
White House was not completely fruitless. 
With the railroads under seizure the use 
of the strike weapon to compel further 
concessions was lost. In September the 
Switchmen and Yardmasters and the car- 
riers with which they were in dispute, en- 
tered into agreements embodying the terms 
of the carriers’ proposal. Since the mem- 
bers of both unions are all yardmen, the 
five cents per hour for roadmen would not 
apply, of course, in their case. Steelman 
himself was named as arbiter should the 
parties not be able to agree on the exact 


language of the details of settlement, and 
it was also for him to determine, upon the 
completion of one year, whether the man- 
power situation was so improved as to war- 
rant the adoption of the 40-hour week. 


Steelman ‘‘Agreement”’ 


The carriers’ dispute with the Conductors 
and Trainmen still remained to be settled. 
But during its development thus far an- 
other contest was gradually growing to 
the point of mergence with it. In Novem- 
ber, 1949, the Firemen, following the lead 
of the Conductors and Trainmen, instituted 
a “48 for 40” movement for their members 
in yard service. In January, subsequently, 
the Engineers demanded, among other mat- 
ters, a 20 per cent increase in rates for 
their members in the same class of service.” 
In both cases the carriers, on their part, 
insisted upon extensive changes in rules. 
In view of the sharp rise in the cost of 
living and the wage increases won by labor 
in general since the beginning of the Korean 
crisis, both the Firemen and Engineers 
initiated a tandem wage movement. The 
Firemen asked for an increase of 35 cents 
per hour for their members in both classes 
of service (October, 1950), and the Engi- 
neers a 20 per cent increase for their mem- 
bers in road service (November). With the 
carriers’ consent (since they desired a “fone 
package” settlement with all of the four 
unions) but not in accord with the proc- 
esses of the RLA, the disputes were taken 
into the White House and combined with 
that of the Conductors and Trainmen 
(November 21). 


On December 21 a tentative agreement 
(the Steelman “agreement”) was reached 
upon Steelman’s insistence that its terms 
were the best which the unions could obtain 
from the carriers. The “agreement” was a 
revision of the carriers’ proposal: The in- 
crease for yardmen would amount to 25 
cents; for roadmen ten cents. When the 
40-hour week was to become effective an addi- 
tional four cents per hour would be granted 
to the yardmen (for a total increase of 29 
cents). The “agreement” also specified that 
the parties would meet with Steelman, but 
not before July 1, 1952, to determine if any 
further wage increase could be justified at 





% Subsequently, when Congress amended the 
RLA authorizing the union shop, demands of 
that kind were also exempt from the proposed 
moratorium. 

% Terminal lines are those which transport 
freight between railroad terminals and nearby 
plants. 


Railway Labor Act 


* The Engineers at this time did not ask 
for the 40-hour week. They felt that given a 20 
per cent increase in rates, that provision would 
do nothing more than deprive them of the 
additional assignments (beyond 40 hours) and 
the corresponding earnings to which they other- 
wise would be entitled by virtue of their high 
seniority as compared to firemen. 
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that time.” As for working rules, the 
carriers no longer insisted upon their uni- 
lateral right to modify them, as the Mc- 
Donough board had recommended, but 
were willing to discuss those points with 
the unions in industry-wide negotiations. 
However, tlie “agreement” continued, “If 
the parties cannot agree on the details of 
agreement or rules, they shall be submitted 
to Dr. Steelman for final decision.” * 


Beginning with that of the Engineers the 
conferences of general chairmen of the four 
unions rejected the “agreement.” In so 
doing *they carried forward many of the 
grievances which they had lodged against 
both the McDonough report and the car- 
riers’ proposal, and added a few more: The 
wage increase was inadequate. The total 
proposed settlement in wages for the yard- 
men, for example, amounted to less than the 
20 per cent (“48 for 40”) necessary to con- 
vert to the 40-hour week; it certainly would 
not add anything to the earnings of the 
yardmen as compared to the 1948 (third- 
round) settlement, even though many unions 
in industry generally had won increases 
since that time. The escalator clause was 
defective. Instead of being coupled with 
an annual improvement factor (a provision 
requiring automatic increases in basic rates 
annually regardless of changes in the cost 
of living), as was true of such clauses in 
trade agreements generally, it contained a 
vague promise about possible further in- 
creases after July, 1952. Finally, as the 
unions interpreted it, the provision estab- 
lishing Steelman as arbiter of unsettled 
rules was one of horrible consequence for 
them; they had no intention in an in- 
dustry-wide agreement of submitting their 
long-fought-for gains in such matters to com- 
pulsory arbitration. In fact, there were some 
who insisted that under the arbitration 
clause Steelman could be called upon to 
decide disputed rules beyond those with 
which the “agreement” was concerned. 


Trainmen’s Settlement 


It was in February (1951) that the Train- 
men’s union abandoned the united front 
which it had maintained with the other 
three in the White House negotiations. The 





rationale of its action is not difficult to 
comprehend. Its members, comprising the 
largest single union of the op group, tra- 
ditionally have been “hard to control.” Not 
infrequently, given a defeat of the union 
or a fluid situation on the negotiationa! 
front, there had been talk of a schism; 
this had been manifest, for example, upon 
the dramatic termination of the 1946 dispute 
During the negotiations under considera- 
tion other unions were attempting to win 
the members of the Trainmen over to them- 
selves and meeting with success sufficient 
to concern its leadership. Secondly, the 
prolonged negotiations were expensive to 
the union. On December 13 many of its 
members at various railroad terminals—in 
order to apply pressure for a quick settle- 
ment of the dispute in view of the govern- 
ment’s prospective freezing of wages, about 
which there was much nation-wide specu- 
lation—had reported “sick.” The govern- 
ment countered by procuring injunctions.” 
But it was after three days, when the union 
was cited for contempt of court, that the 
“sick” Trainmen “recovered.” Subsequently, 
in resentment of the collapse of negotia- 
tions following the Steelman “agreement,” 
they repeated the episode (January 29 
through February 8),” and the union again 
found itself in contempt of court. Although 
it claimed that the strikes were unauthor- 
ized, the union, nevertheless, was subject 
to heavy fines on both occasions.” A settle- 
ment of the dispute, then, presumably would 
resolve the passions of the Trainmen. 


The union was stimulated further in the 
direction of a settlement by developments in 
the Non-op case. In 1950 the demands of 
that group centered around a 25-cent in- 
crease in hourly rates. Through Steelman’s 
mediation, but without recourse to an emer- 
gency board, an agreement was obtained on 
March 1, 1951. There was one noteworthy 
difference between it and the Steelman 
“agreement”: In the latter, the roadmen 
were to receive an increase of ten cents per 
hour while the base index of the escalator 
clause (the BLS Consumers’ Price Index) 
was to be 176; in the former the Nonops 
received 12% cents but the base index for 
the operation of their escalator clause was 
178. This suggested to the Trainmen—and, 





% This proposal was in substitute for the 
so-called annual improvement factor, which 
normally is a concomitant of the escalator 
clause as found in trade agreements generally. 

% Hearing report cited, footnote 12, p. 115. 

%7In the District Court for the Northern Dis- 
trict of Illinois. The proceedings are reported 
in U. 8. v. Brotherhood of Railroad Trainmen, 
footnote 39. 
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% The strike was terminated upon a ‘‘work- 
or-be-fired’’ order of Army officials, under whose 
jurisdiction seizure of the railroads was being 
administered. 

3% See U. S. v. Brotherhood of Railroad Train- 
men, 19 LABOR CASES { 66,176 (DC Ill., 1951), 
and 19 LaBoR CASES { 66,247 (DC D. C., 1951). 
(The union pleaded guilty in the latter case.) 
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in fact, the carriers had so indicated—that 
in their own negotiations they could ex- 
change some of the benefit of the escalator 
clause for an increase in basic rates, with 
net advantage to themselves. 


On May 25 the Trainmen’s dispute was 
concluded, actually 26 months after its 
inception. As compared to the Steelman 
“agreement,” the union’s yardmen received 
an increase of 27 cents per hour. An addi- 
tional four cents, of course, was to be added 
when the 40-hour week would go into effect, 
no sooner than January, 1952. The total, 
then, would amount to 31 cents, the approxi- 
mate equivalent of “48 for 40.” The road- 
men received 12% cents. In exchange for 
these wage gains the base index of the 
escalator clause was raised to 178. As for 
the disputed rules, most of them were sub- 
ject to binding arbitration under the RLA 
if they otherwise could not be adjusted by 
negotiations on the properties of the indi- 
vidual carriers. Two others were subject 
to arbitration by a referee, not Steelman, 
to be appointed by President Truman. 


Stalemate 


The other three unions of the op group 
insisted that the Trainmen’s agreement did 
not set the pattern of settlement for them. 
They still pointed to their grievances against 
the Steelman “agreement,” which the settle- 
ment in question had done little to adjust. 


As this is being written (July, 1951) the 
dispute, as it concerns the three unions, 
lies once again on the White House desk 
after heroic but futile efforts by the NMB 
to mediate all those issues which had not 
been subject to the processes of the RLA. 
The complexity of the situation suggests 
that it will remain unsettled for many weeks 
to come. The carriers maintain that the 
Trainmen’s settlement provides the appropri- 
ate basis for the “one-package” disposition 
of issues which was sought for in the White 
House conferences, and in their insistence 
they have tremendous withholding power. 
For, as is related below, seizure is quite 
painless to them while at the same time it 
preserves their (currently high) profits 
which they would lose if the unions were 
permitted to strike. 


Inefficacy of RLA 


The use of seizure to prevent strikes and 
the domination of negotiations by the White 
House, in the record of events as here 
related, are not provided for, of course, in 


Railway Labor Act 








the RLA. The inadequacy of that law is 
explained by a combination of factors. In 
the first place there is the loss-of-status 
psychology of the railway employees. To 
be sure, the more conventional reasons for 
demanding wage increases—such as ability 
to pay, productivity, cost of living—would 
have motivated them in any case. But in 
large measure the specific magnitude or 
type of their demands has been a reflection 
of the more sensational gains made by labor 
unions in industry generally. This is mani- 
fest throughout the record: the 40-hour-week 
issue, the experience under wage stabiliza- 
tion during World War II, the first three 
postwar “rounds” and the wage demands, 
including the issue of the annual improve- 
ment factor, in the 1950 dispute. Since 
the procedures of the RLA require so many 
months of negotiation, in a period of rising 
wage levels, as has been true of the past 
decade, the gains of the unions in question 
consistently lag behind the gains of others 
and provide grounds for making invidious 
comparisons. Indeed, the occupancy of this 
laggard position can be seen in the current 
petition of the unions to Congress for an 
improvement in the benefits of the Railroad 
Retirement Act, which in part is a reaction 
to the pension plans which were widely won 
by labor in 1949 and the liberalizing amend- 
ments to the Social Security Act in 1950. 
All this is emphatically demoralizing for a 
group of employees, specifically those of the 
Op unions, who, prior to the emergence of 
the CIO, had been traditionally among the 
most favored of workmen—in terms of their 
wage level, the collective bargaining recog- 
nition afforded them and the legislation en- 
acted to their benefit. 


On their part, the carriers in hearings 
before emergency boards and otherwise 
have strenuously resisted wage-increase 
demands. Given a sellers’ market, as has 
been true very largely of the past decade, 
most industries can automatically shift in- 
creased wage costs onto the consumer by 
increasing prices. But not so the carriers; 
they must first petition the Interstate Com- 
merce Commission, which regulates the 
rates which they charge for their services. 
Thus, in granting wage increases they are 
restricted by their own calculations of the 
degree by which the commission will per- 
mit them to shift those costs through in- 
creased rates. And they know full well that 
the commission will be receptive in some 
measure to protests against rate increases 
lodged by various groups of organized ship- 
pers. This is not to say, of course, that 
the carriers have not received consideration 
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on such petitions,” but only that it is more 
dificult for them to grant wage increases 
at no cost to themselves than it is in the 
case of most other industries. 


Aside from the commission, in the trans- 
portation industries the amount of service 
performed by the railroads has declined 
over the years relative to competing services 
—trucking, airlines, inland waterways and 
pipelines. According to the carriers, all 
these other than the last-mentioned enjoy a 
competitive advantage over the railroads 
in the sense that they are subsidized, in 
effect, by the government or other public 
bodies; thus, the future prosperity of the 
industry is sufficiently hazardous without 
adding the extra burden of increased rates 
which the unions’ wage demands would 
necessitate. In short, the economics of the 
industry are such, they insist, that they 
cannot match the wage awards of the more 
prosperous employers, with respect to which 
the unions are forever drawing comparisons. 


Working Rules and Insecurity 


Secondly, in order to meet competition 
the carriers, except for the period of World 
War II, have been consistently attempting 
to modify various working rules which re- 
quire payment for work not done or inhibit 
them from expanding services and reducing 
unit costs of operations. Quite generally, 
the various emergency boards have recom- 
mended: that such demands be negotiated 
with the unions, which to the carriers has 
constituted an effective denial of any relief. 
At last, through the McDonough board they 
obtained favorable recommendations on a 
number of their demands, and, as the cur- 
rent stalemate of the 1950 dispute indicates, 
they are determined that those issues shall 
not disintegrate in a morass of fruitless 
negotiation. So confident are they of the 
merit of their position that they have 
waived the board’s recommendation that 
they may unilaterally modify those rules 
and, in the Trainmen’s settlement, have 
accepted arbitration instead. 

The unions, of course, are equally deter- 
mined to retain the wage increments or 
employment benefits which those rules con- 
tain. Thus, in the dispute in question they 
contend that one proposed rule change 
(switching limits) would disturb existing 
seniority rights; another (more than one 
class of service) would infringe upon work 


jurisdiction rights; a third (interdivisional 
runs) would also affect work jurisdictions 
and prevent, in addition, road-service em- 
ployees from returning to their homes as 
frequently as is feasible under existing 
working conditions; a fourth (initial termi- 
nal delay) wouid reduce the payments to 
them for waiting-time, etc. 


Furthermore, their pertinacity on these 
matters has been aggravated by the decline 
in employment opportunities over the years. 
At the height of activity during World War 
II, for example, there were (roughly) 1.4 
million employees in the industry as com- 
pared to two million, the all-time peak, in 
1920. This contains most frightful impli- 
cations for the railway workers, who as a 
group, because of the rigid application of 
seniority, appear to be the oldest in industry 
generally. 


Their insecurity feelings are manifested 
most obviously in the running dispute in- 
volving the diesel locomotive. Ever since 
1933-1934 the carriers increasingly have 
turned to the diesel engine in replacement 
of the conventional steam locomotive, for 
the former can accommodate a significantly 
larger train at faster rates of speed, thereby 
reducing unit costs of operations. But it 
also means technological unemployment.” 
Thus the Engineers’ union has been anxious 
to establish a working rule which would 
require the employment of an additional 
engineer on multiple-unit diesel locomotives, 
and the Firemen an additional fireman. On 
two occasions, 1943 and 1949, emergency 
boards ruled that the demands of both 
unions were abject attempts at featherbed- 
ding. But that fact did not inhibit the 
Firemen from conducting a strike of six 
days’ duration on parts of four selected 
railroads in an effort to force the issue 
(1949). The dispute is not resolved insofar 
as the unions are concerned. One can ex- 
pect it to be revived if or when the current 
defense emergency subsides. 


The sentiments on both sides toward the 
issue of rules changes, then, help to account 
for the inadequacy of the voluntary pro- 
cedures of the RLA in past events and 
suggest that it will be equally ineffective on 
that issue in the future. 


Interunion Rivalry 


Third, in the op group the Engineers and 
Firemen are traditional rivals of each other, 





# Hearing report cited, footnote 12, pp. 
742-744. 

“ An interesting account of the impact of 
dieselization upon the survival of towns and 
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villages located along the wayside of railroad 
lines is presented in the New York Times, 
April 16, 1950, Sec. VI, p. 37. 
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as is equally true of the Conductors and 
Trainmen. These are not pure craft unions. 
Due to the strict application of seniority 
there is a large traffic of promotions and 
demotions between the crafts—engineers 
and firemen, conductors and trainmen— 
even though the employees involved may 
not change their union affiliations. Particu- 
larly, the Trainmen compete with a number 
of unions; for within their membership they 
include, in addition to trainmen and con- 
ductors, yardmasters and the vast majority 
of switchmen (as well as a small number 
of nonoperating employees). There is a 
competing zeal between the unions almost 
to the same intensity as businessmen com- 
pete for sales, and the continued contraction 
of employment opportunities will serve to 
buttress that rivalry in the long run. Thus, 
benefits gained by one union with respect to 
wages, working rules and representation 
rights are to the comparative disadvantage 
of the other. 


This matter of rivalry can be discerned 
in various parts of the record, as here re- 
lated. It permeates the diesel issue. With 
due allowance for the compulsions of wage 
stabilization, it underlies the fact that in 
all cases, aside from the 1950 dispute, settle- 
ments were obtained only at the point 
where wage awards were uniform for all 
unions concerned. The carriers consider it 
quite controlling in negotiations; they can- 
not extend more favored treatment to one 
union, even if they are so inclined, without 
protest from the other. Thus, in the 1950 
dispute, the Trainmen’s settlement as com- 
pared to those of the Switchmen and Yard- 
masters quite certainly will be raised as an 
issue by the latter unions upon termination 
of the three-year moratorium. Again, should 
the carriers agree to terms for the remaining 
unions of the op group, specifically the 
Conductors, preferable to those which the 
Trainmen have received, they can expect a 
similar protest to be lodged. 


Considering those unions which do not 
compete for the membership of the same 
employees, the fact still remains that the 
preferred treatment of some among them is 
resented by the others. The higher-paid 
employees zealously guard their relative em- 
ployment status against encroachment by 
the others, while those at lower wage levels 
regard it as inequitable that the others 
should enjoy a greater share of the carriers’ 
ability to pay than they. Of course, the 
fact that some may merit greater consid- 
eration because of the nature of their work 
would not be convincing to the others, par- 
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ticularly since they can argue, not without 
justification, that differences in working rules 
contain that consideration. Thus, as evi- 
dence, there is the careful neutralization 
in the 1941 settlement of the wage differen- 
tial between the Ops and Non-ops estab- 
lished in 1937, plus the uniformity of wage 
settlements thereafter. In the “third round” 
the Ops gained a three-cent-per-hour dif- 
ferential over the Non-ops, while the latter 
obtained the 40-hour week. The basic mo- 
tivation, in the 1950 dispute, behind the 
Ops’ demand for the 40-hour week for their 
yardmen is obvious. As for the three-cent 
differential, it appeared that the Non-op agree- 
ment of 1951 (as compared to the Steelman 
“agreement”) had almost eliminated it; but 
in view of the Trainmen’s settlement it 
remains in its entirety as an issue to be 
raised in the future. Indeed, the fact that 
the yardmen of the Op unions, as the Train- 
men’s settlement indicates, will convert to 
the 40-hour week at higher basic rates (“48 
for 40”) than did the Non-ops, establishes a 
wage differential which assuredly will 
plague the carriers. A final illustration is 
found in the Conductors’ demand, in the 
unresolved 1950 dispute, for the correction 
of inequities in their wage structure as 
compared to the Engineers and Firemen. 
Among the “big four” of the op group the 
Conductors traditionally have been the sec- 
ond highest in earnings. But through the 
operation of those inequities they have been 
replaced in their relative position by the 
Firemen. In a fundamental sense the Con- 
ductors are demanding the restoration of 
their status. On the other hand, the Train- 
men’s union, as the facts demonstrate, was 
more likely to waive the issue of inequi- 
ties, since their retention could not have 
disturbed the traditional position of that 
union as being lowest in earnings among 
the “big four.” 


Union rivalry in its various facets holds 
ill for the achievements of the RLA. Pro- 
jecting past experiences into the future, one 
can appreciate that a union or group of 
them will not enter into an agreement 
through voluntary procedures where it ap- 
pears, that the other may obtain preferred 
terms. The carriers, on their part, will be all 
the more reluctant to agree to such terms when 
they know that in subsequent demands they 
will be challenged for their action. 


Intervention of the White House 


Finally, there is the effect of the interven- 
tion of the White House upon the success- 
ful functioning of the RLA. A strike of 
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nation-wide proportions in the railway in- 
dustry is simply intolerable, as the events 
of 1946 demonstrate. One cannot be critical 
of the White House in takirig action to pre- 
vent such strikes, for, given a breakdown 
in negotiations following the exhaustion 
of the processes of the RLA, what alterna- 
tive is there but government intervention? 
It may appear that in the 1950 dispute in- 
volving the Engineers and Firemen the 
White House interjected itself too soon, 
since those unions had not been heard by 
an emergency board. But, actually, the 
conduct of the White House is explained 
by special circumstances. The economy had 
to be geared to the military demands re- 
flected in the Korean crisis, and economic 
controls, including the stabilization of 
wages, could not have been delayed much 
longer. It was a necessity of the hour to 
stabilize railway-labor relations for a rea- 
sonably long period of time and before the 
restrictions of wage stabilization would be 
imposed to complicate matters. Thus the 
President by-passed the lengthy processes 
of the RLA and combined the disputes of 
the Engineers and Firemen with that of the 
Conductors and Trainmen, which already 
were on his desk, in an endeavor to reach a 
general settlement. It is only with the 
omniscience of hindsight that one can now 
argue that the approval of the Economic 
Stabilization Agency would not have com- 
plicated the matter of reaching a wage set- 
tlement long delayed. Indeed, the lesson 
contained in the 1943 dispute must have 
suggested exactly the contrary. 


Although intervention by the White House 
is defensible, it does not speak weli for the 
future achievements of the RLA. In every 
case where an emergency board had made 
recommendations and the White House 
subsequently had intervened, a settlement 
was eventually obtained containing more 
favorable terms for the unions than those 
recommended. Of course, it does not neces- 
sarily follow that those recommendations 
were beyond criticism on their merits. The 
fact still remains, nevertheless, that the 
unions can obtain more favorable settlements 
by forcing their disputes into the White House 
through the threat of striking than they can 
by accepting emergency-board awards. 


Seizure of the railroads, the usual con- 
comitant of White House intervention, also 
appears to be contributing to the eventual 
downfall of the philosophy of voluntarism 
spelled out in the RLA. Fundamentally, 
government seizure as it is now contem- 
plated serves as nothing more than a legal 
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maneuver. The Norris-LaGuardia Act ef- 
fectively prevents private parties, such as the 
carriers, from obtaining injunctions prohib- 
iting strikes; but it does not apply to the 
government. Thus, if the government can 
plead in court that it is the owner of the 
railroads, injunctions may issue. 


Seizure in railway-labor relations very 
largely serves the same purpose as Sections 
208-210 of the Taft-Hartley law for labor 
relations generally—permitting the govern- 
ment to obtain injunctions against strikes 
(or lockouts) imperiling the national health 
or safety. A basic difference between both 
is the duration of the injunction; under 
Taft-Hartley it must be terminated after 
80 days, but under seizure it may remain in 
effect for as long as seizure continues. But 
the fact still remains that, assuming the 
80-day injunction under Taft-Hartley has 
been exhausted, a strike imperiling national 
health or safety cannot be permitted to 
continue long. Thus in the Mineworkers’ 
dispute of 1949-1950, when the injunction 
in question failed because the miners in- 
sisted upon an unauthorized strike, Presi- 
dent Truman requested of Congress authority 
to seize the mines. The enactment of 
such a law proved to be unnecessary; but, 
if it had, the Mineworkers presumably 
would have been subject to an injunction 
of indefinite duration—exactly the same as 
that which seizure sanctions for the rail- 
way unions. 


Although under existing conditions seiz- 
ure is defensible in terms of protecting the 
public interest against strikes, it redounds 
to the detriment of the RLA. It affects the 
managerial prerogatives of the carriers only 
negligibly, and upon its termination there 
is an exchange of waivers whereby the gov- 
ernment releases all profits to them—much 
of which, given a strike, they presumably 
would have lost—while they in turn assume 
the responsibility for all claims against the 
government, which obligations would have 
been theirs anyway had seizure not occurred. 
Thus, in resisting the demands of the unions 
they need not fear the consequences of 
seizure. Of course, as the facts demon- 
strate, under the promotion of the White 
House the carriers will bargain beyond the 
recommendations of emergency boards even 
when seizure has been instituted. But the 
continued employment of that device sug- 
gests that the carriers will be far less con- 
cerned, if they are not so already, about 
reaching a settlement in labor relations 
than is management in industry generally. 
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Alternatives 


What should be the government’s role in 
railway labor relations? One can suggest 
a number of alternatives. In the first place, 
there is compulsory arbitration—a proposal 
favored by the carriers. Since they have 
been willing to accept the recommendations 
of all the emergency boards in the record, 
as here related, they presumably would not 
fare worse if such awards were compulsory. 
Secondly, there is the prohibition of indus- 
try-wide bargaining. Given that framework, 
will strikes be more tolerable? If so, at 
what cost? A third alternative is to abolish 
the RLA and place railway-labor relations 
under the Taft-Hartley law. This is not 
necessafily to suggest that the latter is to 
be preferred to the former but only that 








railway-labor relations no longer warrant 
the consideration of a special law as com- 
pared to labor relations in general. Fourth, 
perhaps the RLA, given some modest re- 
vision of its provisions,-should be afforded 
the opportunity to redeem itself. Logically 
there is a fifth possibility, nationalization 
of the railways. But if one can discern the 
temper of the times in the American social 
scene, that alternative may be dismissed 
as being beyond acceptance regardless of 
the merits it may have. 

All these, other than the last-mentioned, 
warrant consideration on their relative mer- 
its. There is the suspicion, however, that 
the decision as to their merits and deficien- 
cies depends largely upon one’s philosophy 
of the role of government in labor relations 
—voluntarism or compulsion. [The End] 





DEFINING ‘‘WILLFUL’’ MISCONDUCT 


(Recent decisions in unemployment benefit cases involving whether misconduct is or 
is not “willful,” as reported in CCH UNEMPLOYMENT INSURANCE REPORTS.) 
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A machine operator failed to meet 
production standards because of 
his sleeping during working hours. 








An employer fired a female worker 
for thumbing her nose at another 
employee, after several warnings. 


fused to work overtime every 
night. 


A worker reported back to work 
after a two-day illness caused by 
drinking. He was, consequently, 
discharged. 


A foreman was fired because he re- 

' 

| 

. 

' A clothing salesman sold the prod- 

: uct of another company while on 
the job for his regular employer. 

The employer contended that the 

discharged employee’s work was 

generally unsatisfactory, and that 

he was uncooperative and did not 

follow instructions. 











Such a practice is definitely willful 
misconduct—hence, no benefits. 


Since this was a minor act, not dis- 
regardful of duty, it was not 
thought to be misconduct. She 
got benefits. 


As the work greatly exceeded that 
for which he was hired, this was 
not misconduct. He _ received 
benefits. 


Having been previously warned by 
the employer in this respect, he 
was properly discharged for will- 
ful misconduct, and received no 
benefits. 


As such action indicates disloyalty, 
this was held to be misconduct. 
No benefits paid. 


Without a specific act of misconduct, 
there was no basis for discharge. 
Benefits granted. 





Conn. J 8290.01 


Pa. J 8405.04 


N. H. ¥ 8088.09 


N. H. ¥ 8088.10 


Mich. ¥ 8342.08 


Tex. J 8150.02 
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Observations on Labor Relations 


By HENRY MARIUS, Manager 


Lenoir Car Works, Lenoir City, Tennessee 


6 HE PASSAGE of the Wagner Act in 
1933 established by law the labor unions 
as a part of our economic organism, and 
it gave them strong legal weapons to pro- 
tect and develop their growth. 


Even though the organizing en masse of 
industrial labor appeared inevitable when 
the country passed from the agricultural to 
a predominately industrial status following 
the first world war, industry generally was 
not prepared psychologically for the effects 
of this act. The fog of its traditional antag- 
onism to trade unionism prevented indus- 
try’s top management from seeing, much 
less accepting, the fact that Congress by 
this act had acknowledged the natural part- 
nership of labor unions with industrial man- 
agement; and whether management liked it 
or not, this quasi-revolutionary concept of 
the rights and position of labor in industry 
created complicated problems in labor re- 
lations. Management was no longer a free 
agent in its actions and dealings with its 
employees. These had to be approved by 
the union, and the union leadership, cocky 
in its newly-found power in unrestricted 
mass strikes (which, incidentally, Congress 
had made possible to them through the act), 
were not willing to accept management’s 
decisions without challenge, whether there 
was ground for it or not. 


The upshot of this attitude on the part 
of union leadership caused management to 
look at any labor organization more than 
ever with aversion and suspicion. In short, 
it saw in the unions of industrial workers 
nothing else but forces of coercion. It was 
unfortunate then, but quite natural, for man- 
agement, by reason of the narrow view it 
took of organized labor, to lose sight of 
the human element affecting the problems 
of labor relations created by the new order. 
Therefore, it sought to promote these regu- 
lations by elaborate contracts written in 
cold legal phraseology devoid of humanism. 
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Management refused—and a great segment 
of it still refuses—to see that labor relations 
are really another side of human relations, 
and as such they thrive and improve in an 
atmosphere of sincere friendliness, mutual 
trust, Christian forbearance and respect for 
human dignity. Likewise, they deteriorate 
in the fog of antagonism, suspicion and 
officious rectitude. By and large, industrial 
management lost sight of the fact that you 
cannot contro] human relations by law, and 
because of this, no contract, however com- 
plete in its scope or smartly written in its 
details, can ever serve as a foundation upon 
which to build and maintain harmonious 
employee-employer relations if the parties 
to it are lacking in human feeling and de- 
pend primarily for its effective functioning 
upon the cold rectitude of the law. 

We all remember the wave of wildcat 
strikes during the first years of the Wagner 
Act, while the New Deal philosophy was 
leading us on the road to social democracy. 
We know from the facts brought to light 
through investigations, long after the epi- 
demic of these unauthorized strikes subsided, 
that a good many of them were fomented 
by subversive elements within and without 
the labor unions. Others were started by 
hardheaded and reckless union subordinates 
hell-bound to abuse their newly-found power, 
but it is also an undenied fact that a great 
number of these strikes were the result of 
spontaneous expression by the rank and file 
of the union membership of their inability 
to understand the highly legalistic verbiage 
of the contracts to which they were a party. 
In other words, the seeds of discord and 
misunderstanding which led to the trouble 
were hidden in the stuffing of the contracts 
with many ambiguous technicalities by well- 
meaning lawyers, thoroughly versed on law, 
but utterly lacking in the understanding 
of the human equations underlying the 
working rules and conditions they had cov- 
ered by the contracts. 
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The interests of labor and 
management are, the author 
believes, as parallel as the 
two rails of a railroad, and, 
whether they realize it or not, 
both are natural partners 








Indeed, this tendency toward filling labor 
contracts with hair-splitting technicalities 
written in complicated language almost in- 
comprehensible to the rank and file of labor 
is even today, in my opinion, the cause of 
more strikes—legitimate as well as wildcat 
ones—than is being realized; for lack of 
understanding breeds suspicion, which in 
turn hinders good labor relations by causing 
friction to ignite disputes, leading more 
often than not to strikes. 


Understanding—A Requisite 
of Peaceful Labor Relations 


The cluttering of contracts by lawyers 
with high sounding, suspicion-provoking 
phrases reaches, in certain cases, extreme asi- 
ninity. I know of a case where the legal depart- 
ment of a large corporation wrote a whole 
page of legalistic words such as whereas, 
pursuant, etc., to say that effective such and 
such a date the wages of all employees 
would be increased by ten cents an hour. 
Management, indeed, will do well to take 
a leaf from the union leadership’s book 


concerning the art of speaking the language. 


that the membership understands, and write 
their labor contracts in the vernacular that 
not only lawyers can understand, but also 
the lowliest of its employees, as well as the 
foremen and other company representatives 
who have the responsibility of applying the 
contract in the daily operation of the shop. 
Bear in mind again that understanding is one 
of the essentials for the maintenance of 
peaceful relations. 


All this sums up to one thing—good labor 
relations cannot be created by law. After 
all, you cannot be compelled to be friendly 
and cooperative if you do not feel like it; 
nor can good labor relations be promoted 
through remote control by theorists and 
shrewd lawyers far removed from the real- 
ity of the workingman’s life—away from 
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the noise of the factory and the wear and 
tear of his day’s work. Good labor relations 
need to grow in the soil of understanding 
at the workbench. They must have their 
roots in the everyday relations and contacts 
of supervisors with the supervised. The 
gang leader, the foreman, the superintend- 
ent and on up the eschelon of management 
—each one must appreciate and respect the 
human dignity of every employee he directs 
or comes in contact with. The promotion 
and maintenance of good labor relations are 
not the job of an individual. They are the 
result of team work. All individuals who 
are a part of management should always 
apply the rules of the contract with utmost 
forbearance and be guided by the spirit 
rather than the letter of the contract when- 
ever the two appear to be in conflict. Above 
all, the deportment of all company repre- 
sentatives coming in daily contact with the 
workers must be guided by the fact that 
there is no such thing as a labor class. They 
must keep in mind that the men they direct 
or supervise are the Joe Doaks they meet 
in the streets, the parks, the shows, the 
church and the stores. Briefly, they are a 
cross section of America. Indeed, they are 
America, a classless democracy where the 
young wheelbarrow pusher of today may be 
the executive in the morrow. 


What I want to stress is that a certain 
humility along with firmness on the part 
of the men who make up the management 
in the shop or factory goes a long way in 
the promotion of better labor relations. In 
fact, I sincerely hold to the proposition 
that no top executive should consider it 
below his personal dignity, or that of his 
exalted position, to take a direct hand in his 
company’s labor relations any time it be- 
comes necessary that he do so. Yet by all 
this, I do not mean that any section of 
management should resort to mushy friend- 
liness or emotional paternalism as a means 
of promoting harmonious labor relations. 
On the contrary, labor does and always 
will appreciate sincere dignified firmness 
and self-respect along with common human 
feelings on the part of management. 


We would be foolish to deny that indus- 
try-at-large has been laboring these many 
years under more or less strained labor- 
management relations; not because of real 
fundamental differences, but because of mis- 
understanding, untruths and false concepts, 
chief of which is the general feeling among 
many in industry that the purpose of all 
labor unions is to take away more than their 
share of profits by perennially hammering out 
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For improved labor relations, the author 
suggests that management look more at 
the union ‘‘membership’’—their own em- 
ployees — and less at the “‘leadership.”’ 





demands for unjustifiably higher and higher 
wages; whereas, the prevailing belief among 
a great section of union leadership is that 
management is constantly endeavoring to 
deny labor a just share of profits through 
attempts to hold down wages, retard or 
deny altogether labor reforms, and the like. 
These false concepts have been preached so 
persistently year after year by short-sighted 
and irresponsible elements of leadership on 
both sides that they have crystallized into 
the commonly accepted idea that labor and 
management are natural enemies. In reality, 
nothing is farther from the truth. The 
interests of labor and management are as 
parallel as the two rails of a railroad, held 
together by the ties of indispensibility that 
bind the one to the other—whether they 
realize it or not, management and labor 
are natural partners. 


As long as management and labor look at 
each other through their own dark glasses, 
industry cannot expect harmony in labor 
relations, and when these relations are bad, 
strikes are usually plentiful. This is so true 
that one may predict the outcome of any 
bargaining over wages if he knows the kind 
of labor relations prevailing between the 
bargaining parties. 

I hold a deep belief, formed by impartial 
studies of a great many strikes, that disputes 
over wages, by and large, do not necessarily 
cause strikes. These are caused more often 
than people realize by the explosion at the 
bargaining table of pent-up emotions of ill 
feelings fermented from the seeds of bad 
labor relations. 

A plaintiff question is often asked by 
some bewildered executive, finding himself 
suddenly in the midst of labor trouble, which 
runs something like this: What more can 
we do to better our labor relations? We 
have done this and that . . . but the union 
is so unreasonable, so uncooperative. I must 
confess the answer is not an easy one, for I 
grant that a good deai depends upon the 
cooperation of labor and its leadership, and 
it cannot be said with sincerity that this 
is always forthcoming. But I do know one 
thing—any management can improve over- 
night its labor relations by accepting the 
labor unions it deals with without mental 
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reservations as to the legitimate offsprings 
of our modern economic life, and by looking 
more at the “membership”—their own em- 
ployees—and less at the “leadership,” in the 
same manner as we look at our doctors and 
not at the medical association; at our farm- 
ers and not at the farmer’s grange; at our 
manufacturers and businessmen and not at 
the manufacturers’ association or chambers 
of commerce—notwithstanding the fact that 
all these associations, guilds, granges and 
societies are very much akin, to industrial 
labor unions. 


What I desire to convey by this analogy 
is the need by management to de-emphasize 
trade unionism for the sake of better labor 
relations. 


Labor Relations Experience 
at Lenoir Car Works 


At the Lenoir Car Works, we have ac- 
cepted trade unionism, particularly the or- 
ganizing of our employees back in 1922, 
without bias. Moreover, we have always 
predicated our behavior toward labor rela- 
tions on the philosophy I have described above, 
briefly, that labor relations are another expres- 
sion of human relations, and as such, they re- 
spond better to warm human treatmegt than 
to the cold rectitude of the law. That our 
policy has been correct is testified to by the 
fact that for almost 30 years we have had 
no strike, not even the threat of one. As 
a matter of fact, we are still operating on 
the same basic contract signed in 1922, with 
only six or eight amendments to its original 
22 rules. Of course, like other plants, we 
have occasional arguments and the inevi- 
table bargaining. 


When representatives of our employees 
(the railroad brotherhoods and The Inter- 
national Molder’s Union) make demands 
upon us for wage increases, we do not look 
upon them as antagonists throwing a chal- 
lenge at us. We simply see our employees 
as a group of men who are anxious to seize 
every favorable opportunity to sell their 
services for more money, and, of course, we 
bargain. However, we are always very 
careful not to let our bargaining degenerate 
into a long drawn out bazaar palaver by 
failing to offer them whatever increase, if 
any, we can afford and intend to grant 
finally, as soon as the pro and con facts of 
the situation have been developed, honestly 
clarified and fully understood. 


We see no sense in waiting until the men 
go on strike to improve our offer or make 
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a final one, for this procedure makes strikes, 
in the minds of union leadership, a neces- 
sary way to get the best settlement to their 
demands. Nevertheless, I do not want 
to imply that our bargaining conferences 
have always taken place in an atmosphere 
dripping with honey, restraint and full of 
civil amenities, or that it has always been 
easy to make the representatives of our em- 
ployees understand that our offer was the 
best under the circumstances and that no 
harsh action of any kind on their part could 
improve it. That, as our employees know, 
would not be a true statement. In all frank- 
ness, we have to admit that our wage bar- 
gaining meetings have at times been marked, 
particularly during the early turbulent years 
of the New Deal, with rugged arguments, to 
put it mildly; but we and our employees 
are thankfully proud that the mighty bond 
of our consistently peaceful relations has 
always held our emotions under control so 
well that even in the most trying moments 
of our bargainings, there never was an ex- 
plosion of bitter recriminations from either 
side of the table to break down our confer- 
ence with deplorable results. 


A Warning 


A very alarming situation, which should 
give pause for serious thought to sober- 
minded leadership in industry and labor, is 
the sharp rise in the number of union- 
management disputes settled through gov- 
ernment mediation and often piain interference. 
This situation is indicative of a sharp de- 
terioration in the leadership of both sides of 
the bargaining table; and what is more de- 
plorable, it is a sign of the widening chasm 
between industry and labor. I believe the 
leadership of both labor and management— 
before they pass petulantly the responsi- 
bility for settlement of their wage disputes 
to the national administration—should stop 
and ponder the possibility that, while the 
government today is willing to mediate 
only, it may tomorrow find it necessary to 
command, and without recourse. It seems to 
me to be rather inconsistent that we express 
so much resentment against any action of 
our government which may appear as tend- 
ing toward regimentation, and then de- 
liberately call upon it to regiment, so to 
speak, our labor relations and our bargain- 
ing by passing to it and its mediators our 
responsibility for the solution of our wage 
disputes, with their far-reaching economic 
repercussions. 

We may just as well admit that today 
our free enterprise, even the whole edifice 
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of our American way of life, is so much 


cannot exist without 


—no right to profit. 





tormented by the strain of incessant dissen- 
sion and quarreling between labor and man- 
agement—intermingled with the ever present 
disputes over wages and _ strikes, over- 
flowing into thoughtless politics, forcing 
more and more government mediations, in- 
terventions and regulations—that our would-be 
free enterprise system is rapidly becoming 
half free and half regimented. We know 
that as such it cannot long endure. Now, 
if our free enterprise were to fail, our 
democracy would fail also. Truly, one 
the other. Such a 
failure would indeed be disastrous to both 
labor and management, for they, along with 
the rest of our people, would lose their 
freedom of choice. They would be fettered 
by complete regimentation, There would be 
neither free labor—no right to bargain, 
much less to strike—nor free management 
Both would become 
peons of an autocratic governmen?’ bureauc- 
racy of their own making, and they would 
have no one to blame for their predicament 
but themselves and their stupid ineptness. 


Labor, industry and management owe too 
much to our free enterprise to let it die by 
default. They are partners to it and to our 
benevolent capitalism, from which they are 
benefitted abundantly every day. It is, 
therefore, greatly to their interest to hold to 
both zealously and to strengthen, rather 
than to weaken them through never ending 
bickering, recriminations and _ strifes—in- 
satiable demands for higher and higher 
wages and higher and higher profits—end- 
ing invariably in wasteful strikes and more 
inflation which benefit nobody. 


It is time that labor and management quit 
looking at each other through these dark 
glasses and start humanizing more and 
legalizing less their relations by bringing 
into their daily contacts a little more genuine 
friendliness, simple honesty, fair-minded- 
ness, mutual trust and sincere appreciation 
of each other’s burdens, thus replacing the 
suspicion, antagonism and calculated mental 
reservations to take advantage of each other 
whenever the chance appears, which have 
permeated their relations these many years, 
hindered many worthwhile labor reforms 
and are retarding the solution of employ- 
ment stability. 


Labor leaders should realize that trade 
unionism has at long last reached maturity. 
They should quit acting like young colts, 
feeling their oats recklessly and thought- 
lessly, and harness themselves to the great 
responsibilities of the tremendous power the 
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organization of industrial workers has 
placed in their hands. 

Management should quit acting priggishly 
and start to reconcile itself to the fact that 
labor unions are here to stay as the legiti- 
mate offsprings of our modern economy. 
Congress has affirmed this by the enact- 
ment of both the Wagner and Taft-Hartley 
Acts. Industrial management especially 
should quit looking so close at the unions 
that they cannot see their own employees 
behind the unions. 

It is time that labor and industry quit 
fighting each other and start to concentrate 
their efforts, first, to bringing genuine im- 
provement in employer-employee relations, 
and-then to undertake to promote labor re- 
forms of permanent value to the workers to 
replace the dubious panacea, such as wage 
increases following higher and higher prices, 


or tying wages to’the cost of living, which, 
while temporarily benefitting a few, ac- 
tuaily, by reason of their inflationary effects, 
pauperize all, including the benefitting few. 
Witness the fact that in the midst of a boom 
we have over ten million families needing 
welfare-agency assistance as the direct re- 
sult of inflation. What the average working 
man has a crying need for above all other 
labor reforms, even wage increases, is job 
continuity, which will help him to earn at 
least a fixed minimum yearly income. 

It is up to both industrial and union 
leadership to provide the common effort and 
team work to find a solution to the many 
problems affecting this most important of 
all labor reforms instead of wasting their 
efforts in starting and ending strikes. 


[The End] 





WHO GETS UNEMPLOYMENT COMPENSATION? 


(Recent decisions in unemployment benefit cases involving what constitutes leaving work 
with good cause, as reported in CCH UNEMPLOYMENT INSURANCE REPORTS, ) 








The Case 


The Decision Rei. 





A woman employee was asked to| As she did her best to perform | N. H. J 8088.15 


increase her production, an oper- 
ation it was impossible for her meet 


the work and still was unable to 
the higher standard, she 





to perform, so she quit. 


After her mother’s death, the 
daughter quit her job so as to 
keep house for her father and 
brother. 


An employee left his job upon 
the advice of a physician that 
the work was undermining his 
health. 


A machine operator quit rather 
than apologize to a foreman as 
requested by the employer. 


A drug-store worker failed to re- 
turn to work after a leave of 
absence and neglected to inform 
her employer of the separation. 


A canning factory employee re- 
fused to remove her wedding 
ring in accordance with safety 
regulations, and quit. 


A taxicab driver, employed as an 
extra man, quit when he was 
refused work as a regular driver. 





quit with good cause. 


Although her quitting to assume 
filial obligations is a meritorious 
action, it does not entitle her to 
benefits. 


Good cause—benefits granted. 


Voluntary quitting under such cir- 
cumstances was without good 
cause. No benefits. 


Such action was considered quit- 
ting without good cause, so she 
received no benefits. 


As such a rule must necessarily 
be enforced, she was held to 
have quit without good cause 
and received no benefits. 


Benefits received, as such reason 
constitutes good cause for leaving. 





Ohio J 8258.06 


N. H. { 8088.14 


Pa. J 8405.18 


Wyo. ¥ 8077.04 


Pa. J 8405.19 


N. Y. ¥ 8784 
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One More Year with 9 (h) 


By DAVID I. SHAIR 





THE IMPORTANT DEVELOPMENTS IN 1951 CONCERNING 
THE NON-COMMUNIST AFFIDAVIT REQUIREMENT OF THE 
TAFT-HARTLEY ACT ARE REVIEWED HERE BY THE AUTHOR 





Pipe gnp a decided four years ago to 
take a pot shot at Communists in the 
American labor movement. It chose as its 
weapon the affidavit. Section 9 (h)’* of 
the Taft-Hartley amendments to the NLRA 
in part required officers of unions seeking 
to use the processes of the National Labor 
Relations Board to make annual declara- 
tions of nonmembership in and nonaffilia- 
tion with the Communist Party.’ 

After three hectic years of thunder on 
the left and holdouts on the right,’ the 
high rate of compliance had just about 
banked the fires of discord. Administration 
of the section had settled into a pattern. 

At this juncture, the Supreme Court re- 
leased an opinion of 800 well-chosen words, 
the Attorney General wrote a letter—and 
9 (h) was in the center of more turmoil 
than had marked the early days of its 
passage. 

The labor board had ruled* that failure 
of officers of the parent CIO federation to 
file affidavits did not disable its affiliates in 
using NLRB procedures. Complaints had 
been entertained and orders entered, as 


long as the national and local officers af- 
fected were in compliance. 

By a 6-to-2 vote, the Supreme Court dis- 
agreed with the notion that the CIO (or 
AFL) was not a “labor organization.” Said 
the brief majority opinion in the Highland 
Park ® case: 

“We think, however, that the use of geo- 
graphic terms to reach nation-wide or more 
than nation-wide unions does not exclude 
those of some particular technical structure. 
The C, I. O., being admittedly a labor union 
and one of nation-wide jurisdiction, opera- 
tion and influence, is certainly in the speech 
of people a national union, whatever its 
internal composition. If Congress intended 
geographic adjectives to have a structural 
connotation or to have other than their 
ordinarily accepted meaning, it would and 
should have given them a special meaning 
by definition.” 

Surely, the judges agreed, legislation de- 
signed to eradicate and bar from leadership 
adherents to the Communist Party would 
not have exempted “the very top levels of 
influence and actual power in the labor 





1 USC Sec. 159 (h) (1950 Supp.). 

2?Form NLRB-1081, ‘‘Affidavit of Noncom- 
munist Union Officer,’’ reads as follows: ‘‘The 
undersigned, being duly sworn, deposes and 
says: 1. I am a responsible officer of the 
union named below. 2. I am not a member of 
the Communist Party or affiliated with such 
party. 3. I do not believe in, and I am not a 
member of nor do I support any organization 
that believes in or teaches, the overthrow of 
the United States Government by force or by 
any illegal or unconstitutional methods.”’ 

For an account of the legislative and his- 
torical background of the section, as well as 
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a review of important decisions during the 
first three years of administration, see the au- 
thor’s ‘‘How Effective Is the Non-Communist 
Affidavit?’’ 1 Labor Law Journal 935 (1950). 

* Northern Virginia Broadcasters Inc., 75 
NLRB 11 (1947). 

SNLRB v. Highland Park Manufacturing 
Company, 19 LABOR CASES { 66,327, 71 S. Ct. 
758 (1951), aff’'g 18 LABOR CasEs { 65,960, 184 
F. (2d) 98 (CA-4, 1950), wherein the court 
approved and adopted the decision of the Fifth 
Circuit in NLRB v. Postex Cotton Mills, 18 
LABOR CASES { 65,775, 181 F. (2d) 919 (1950). 


35 








movement ... while only the lower levels 
were affected.” 

This concluding phrase foreshadowed 
events to follow: “The Board is a statu- 
tory agency and, when it is forbidden to 
investigate or entertain complaints in cer- 
tain circumstances, its final order could 
hardly be valid.” 

The impact of this decision was not felt 
immediately. Reporting the Court action, 
the New York Times®* said that the “ruling 
is largely academic.” 

Less than two months later, approxi- 
mately 4,000 union security clauses had 
been declared illegal; the status of con- 
tracts of which they were a part as bars to 
election petitions by rival unions was threat- 
ened; and the bargaining status of major 
unions in thousands of plants was in ques- 
tion. 

This startling aftermath of an “academic” 
Court holding should not have come as a 
surprise. There was warning aplenty. Minor 
actions by the courts, in the wake of the 
Highland Park case, paved the way for the 
Board’s decision. 

There was Bethlehem Steel Company v. 
NLRB:" “The order of the National Labor 
Relations Board is set aside, and, as a 
consequence, the Board’s request for en- 
forcement thereof is denied. .. . runs 
counter to the decision of the Supreme 
Court in Highland Park... .” 

There was NLRB v. Case Company * which 
denied an enforcement petition of the NLRB 
on an order that the employer bargain with 
the certified union. Officers of the CIO had 
not complied with Section 9 (h) at the time 
of initiation and conclusion of the certifica- 
tion proceeding, and at the time the Board 
took jurisdiction of subsequent unfair labor 
practice proceedings. The fact that the fil- 
ing requirements were complied with before 
the final order was entered was “answered 
by the Supreme Court in the Highland Park 
case.” 

There was NLRB v. Clark Shoe Company, 
where enforcement of a collective bargain- 
ing order was denied since there had been 
no compliance by the CIO until after the 
charge was filed and the complaint issued. 

There was also Cathey Lumber Company 
v. NLRB.” 


True, these did not represent application 
of the Highland Park doctrine to repre- 





sentation cases. The idea that election pro- 
ceedings would be upset seemed not to have 
occurred to those concerned. 


Ford Motor Company v. NLRB 


On July 12, the unanimous ruling of the 
NLRB in the Ford Motor Company (Canton 
Forge Division) case“ was released. It 
said, in effect, that all union-shop elections 
held for AFL and CIO unions while officers 
of these parent organizations were not in 
compliance were illegal. Clauses put into 
collective agreements on the basis of those 
elections were illegal. Any contract con- 
taining an illegal security clause would 
not act as a bar to an election petition filed 
by a rival union. 


Oddly enough, the union involved in this 
precedent-setting case was the United Auto- 
mobile Workers. No one had fought the 
Communists more vigorously, in his union 
and in the CIO, than President Walter 
Reuther. In fact, he had led the parade of 
top CIO leaders into the affidavit fold. 
Yet, the union-shop arrangement covering 
1,360 employees at the Ford plant in Can- 
ton, Ohio, was illegal—along with many, 
many others. 





Facts in the case were clear-cut. A 
majority of the employees eligible to vote 
authorized the union-shop clause in an elec- 
tion conducted by the Board. UAW local 
and international officers were in com- 
pliance. However, almost two months more 
were to pass before the last CIO officer 
(Philip Murray) filed an affidavit. By that 
time, the Canton employees were covered 
by a security clause in the new contract. 


Resting the ruling squarely on the re- 
versal suffered at the hands of the Supreme 
Court, the NLRB said: 

“It follows that, although the good faith 
of the parties cannot be questioned, the 
union-security provisions of the contract 

. . were improperly included in the contract.” 


The Board referred to the “well-settled” 
doctrine to conclude that the contract at Ford 
was no bar to the petition pending from 
the AFL’s International Brotherhood of 
Blacksmiths, Drop Forgers and Helpers: 


a contract containing an invalid 
union-security clause cannot operate as a 
bar to a current determination of repre- 





6 May 15, 1951. 

720 LABOR CASES § 66,375 (CA of D. C., 1951). 

8 20 LABOR CASES { 66,381 (CA-8, 1951). 

9189 F. (2d) 731, 20 LABOR CASES { 66,392 
(CA-1, 1951). 
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1020 LABOR CASES { 66,375 (CA-5, 1951). 
"a2 CCH Labor Law Reports (4th Ed.) 
1 10,909, 95 NLRB, No. 27 (1951). 
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sentatives. We must conclude, therefore, 
that the contract is now no bar to the pend- 
ing petition.” 

CIO unions were hardest hit. AFL of- 
ficers bowed to the affidavit requirement 
in November, 1947. Affiliated unions had 
won about 30 union-shop authorization elec- 
tions” during that short span. The CIO 
holdouts did not fall into line until Decem- 
ber 22, 1949. By that time, affiliates had 
won 4,670 elections.” There were no avail- 
able statistics to show exactly how many 
of those elections produced security clauses 
in contracts. 


Reaction of the UAW leadership was 
swift and piercing. A rehearing was sought 
by telegram: “ 

“Impossible to conceive of discretionary 
decision better calculated than this one to 
defeat basic purpose of protecting com- 
merce from interference arising from 
industrial unrest. Consequences of this un- 
necessary and wholly unrealistic decision in 
adherence to ‘well settled Board doctrine’ 
are incalculable and threaten stability of 
industrial relations in vast part of national 
defense effort. We protest the in- 
congruity of the Board’s thus deciding an 
issue of such momentous consequences with- 
out ordering oral argument. . 


“The Board is well aware that no party 
to this case, including petitioner, paid more 
than passing attention to the issue now de- 
cided in its brief. The possible effect on 
contract bar of decision against the Board 
in the Highland Park case pending in Su- 
preme Court when this case heard and 
briefed was not briefed by any party.” 


Rehearing was granted on July 23, 1951. 
The argument was that the Board should 
not visit the effect of its own mistaken in- 
terpretation upon parties that had acted in 
good faith. It was proposed that the con- 
tracts be considered as bars to an election, 
at least for a limited time, to delay con- 
demnation. Attorneys for the UAW and 
CIO indicated that if there was no relief 
forthcoming from the Board, court action 
would be weighed. The UAW, with almost 
900 contracts affected, thought it might 
have to bring civil actions in defense of its 
contract rights. 


Several days later, Senator Taft, in what 
could only be construed as a mood of 
remorse, announced”™ that he had drafted 
a bill to validate the union-shop contracts 
invalidated by the Board’s decision. 


There was a noticeable sigh of relief 
when, on August 3, the Board reversed 
its field and ruled that the UAW-Ford 
agreement should be permitted to stand 
as an election bar.“ This was one of the 
rare instances when reconsideration and 
reargument produced a change of mind. 
Said the repentant majority: 


“We are now convinced that our earlier 
decision did not give enough weight to 
fundamental equitable principles established 
by the courts in comparable situations 
showing a clear disposition on the part of 
the courts to protect and save affirmative 
action taken in reliance upon erroneous 
administrative assurance or upon interpre- 
tation of a statute later judicially declared 
to have been incorrect.” 


The Board’s earlier conclusion was not 
required by the act or by court decisions 
interpreting the act, and would be “harsh 
and inequitable,” the opinion declared. A 
line was drawn between this representation 
case and “any issues which might be pre- 
sented in an unfair labor practice proceeding 
concerning a union-security agreement ex- 
ecuted under the circumstances we have 
here considered.” ” 


Reynolds’ Dissent 


That the air was still not completely clear 
was best indicated in the dissent entered by 
Board Member James J. Reynolds: 


“Finally, I do not think the Board’s de- 
cision today effects a practical solution of 
the problems created by the Highland Park 
decision. If it did, such practical considera- 
tions would undoubtedly be entitled to 
serious consideration. However, the fact is 
that the majority decision does not negate 
the necessity of re-holding union-security 
elections conducted before the CIO com- 
plied with the affidavit provisions of the 
Act on December 22, 1949. It is my view, 
and I cannot see any escape from it, that 
the union-security agreement in this case, 
and others like it, cannot be relied upon 





2 The Wall Street Journal, July 13, 1951, p. 2. 

18 See footnote 12. 

14 Sent by UAW General Counsel Harold A. 
Cranefield to the Board on July 18. 

%* The New York Times, August 1, 1951, p. 15; 
Tne New York Times, August 7, 1951, p. 17. 

1% Ford Motor Company, 2 CCH Labor Law 
rg (4th Ed.) 1 10,954, 95 NLRB, No. 121 
1951). 
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“It is important to note that nowhere did 
the Board rule on whether such union-security 
agreements might be enforced. There is still 
the point of the legality of discharges under 
these contracts. Employers and unions in most 
cases will probably agree that the best course 
is still to put the clause ‘‘on ice’’ and to peti- 
tion for a new authorization election. 
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as a defense in ‘an unfair labor practice 
case. In reality, therefore, unions wanting 
the benefits of union-security will have to 
secure new 9(e) certificates. I see nothing 
to be gained by giving any semblance of 
validity to the 1949 contract in this case. 
On the contrary, it seems to me unwise to 
lead the contracting parties to believe that 
they can in any way rely upon union- 
security agreements executed under the 
circumstances here present. The remedy 
they seek lies with Congress and not 
the Board.” 

Rather than wait for the courts to wield 
the hatchet in unfair labor practice cases, 
the NLRB began to dismiss complaints and 
vacate orders in wholesale lots. Under the 
NLRA, the Board can modify or vacate its 
orders, on its own motion, before the record 
is filed in an appeals court.” Of course, if 
enforcement is sought, the court must be 
asked to return the ordér before any other 
action is taken. 

The Board’s mimeographed release,” sum- 
marizing action taken during the week, had 
a new section on July 25: “Orders Vacating 
Decisions and Dismissing Complaints.” For 
that week alone, 22 cases were listed.” 
Three more were added the following week.” 

In most of the orders vacated, reinstate- 
ment and back pay had been involved. 
Would the employers seek to recover back 
pay? Similarly, what of actions taken under 
the invalidated union-shop agreements? 
Could discharged workers seek reinstate- 
ment and back pay? If so, from whom? 

Amid new problems piling up, an old one 
received fresh attention. The task of polic- 
ing the affidavits that were filed had been 





on the Justice Department’s agenda since 
1947, Each time that an employer chal- 
lenged the validity of the oath of an officer 
of one of the “leftie” unions, the NLRB 
shrugged its administrative shoulders. It 
was up to the Justice Department to in- 
vestigate and to take action if there was 
evidence of fraud or perjury.” 


Attorney General's Proposal 


Although there seemed good reason, for 
example, to doubt the sincerity of the 
affidavit signed by a man who had resigned 
from the party a few days before,” no steps 
were ever taken. A letter from Attorney 
General Howard McGrath™ broke a 3%- 
year silence and explained the situation. 
Addressing the Speaker of the House and 
Senator James E. Murray, chairman of the 
Labor and Public Welfare Committee, 
McGrath wrote: 

“Difficulty is experienced in the mainte- 
nance of prosecutions under this section be- 
cause of the necessity of proving that an 
affiant at the time of the making of his 
affidavit was a member of the Communist 
Party or affiliated with the Party, or that 
he then believed in or was a member of or 
a supporter of an organization that believes 
in or teaches the overthrow of the United 
States Government by force or by any 
illegal or unconstitutional methods.” 


It must be remembered that the affiant is 


not required to swear that he does not 
believe in or support Communism or the 
Communist Party. No iegislation or of- 


ficial declaration has branded that party 





1% NLRB Rules & Regulations, Series 5, and 
Statements of Procedure (United States Gov- 
ernment Printing Office, Washington, D. C., 
1948), Secs. 203.49 and 203.50. 

12 W-200. 

2° Cummer-Graham Company, 2 CCH Labor 
Law Reports (4th Ed.) { 10,952, 95 NLRB, No. 
32 (1950); Tide Water Associated Oil Company, 
10 CCH Labor Law Reports (4th Ed.) { 10,967, 
95 NLRB, No. 33 (1950); Old Town Shoe Com- 
pany, Penobscot Shoe Company, 1-CA-409, 
1-CA-492 (1950); H. & H. Manufacturing Com- 
pany, 10-C-2259 (1949); The Ohio Oil Company, 
21-CA-300 (1951); W. T. Carter and Brother, et 
al., 16-CA-82 (1950); Metropolitan Life Insur- 
ance Company, 2-CA-992, 2-RC-938 (1950); Salant 
é Salant Inc., 15 M-C-4 (1950); Salant & Salant 
Inc., 15-C-1227 (1950); Rubin Brothers Foot- 
wear, Inc., 10-CA-532 (1950); Higgins, Inc., 
15-CA-27 (1950); Montgomery Ward & Company, 
Inc., 13-C-2704, 13-C-2728, 13-C-2689 (1950); Inter- 
town Corporation, 7-CA-158 (1950); Tampa Sand 
& Material Company, 10-CA-274 (1950); Mec- 
Mullen Leavens Company, 2-CA-239 (1950); 
Pacific Mills, 34-CA-66 (1950); Acme Breweries, 
20-C-1676 (1949); Quarles Manufacturing and 
Southern Wholesalers, 16-C-1501 (1949); Precast 
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Slab & Tile Company, 14-CA-99 (1950); Comfort 
Spring Corporation, 5-CA-238 (1950); Shell Oil 
Company & Shell Chemical Corporation, 
20-CA-168, 20-CA-151 (1950); West Boylston 
Manufacturing Company of Alabama, 15-CA-26 
(1949). 

21 W-201 listed The Post Printing & Publishing 
Company, 30-CA-31 (1950): Long-Lewis Manu- 
facturing Company, 10-CA-673 (1950); J. H. 
Rutter-Rex Manufacturing Company, Inc., 
15-C-1216, 15-CA-33 (1949). 

22 See Craddock-Terry Shoe Corporation, 76 
NLRB 842 (1948), and American Seating Com- 
pany, 2 CCH Labor Law Reports (4th Ed.) 
7 9099, 85 NLRB 269 (1949). 

22 Such was the case of Max Perlow, secre- 
tary-treasurer of the United Furniture Workers. 
He explained to the press that he had been 
forced to choose between continuance in union 
office and membership in the party. Although 
he resigned from the party, he made it clear 
that he was not renouncing his belief in Com- 
munist doctrines or his right to advocate them. 
See the New York Times, June 6, 1949, pp. 1, 7. 

*% Text contained in Department of Justice 
release to morning papers, July 1, 1951. See 
also thé New York Times, July 1, 1951. 
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as an organization that “believes in or 
teaches. the overthrow of the United States 
Government by force or by any illegal or 
unconstitutional methods.” Belief in Com- 
munism is still protected activity in this 
country. The Attorney General continued: 

“A new device has been evolved, however, 
in order to avoid the consequences of the 
statute. This device was used by three 
officers of the Food and Tobacco Workers 
Association who sent registered letters of 
resignation to a Communist Party function- 
ary and received in return registered letters 
acknowledging receipt of such resignations. 
Since the required affidavit is couched in 
the present tense, no criminal prosecution 
is possible unless it can be shown that the 
subject officers in fact continue their af- 
filiation with the Communist Party.” 

Mr. McGrath’s proposed solution was 
simple. He recommended that 9(h) be 
amended “so as to make the affiant swear as 
to his status and beliefs not only as of the 
present time, but also for the year previous 
to the date upon which he signs his af- 
fidavit.”* Bills to amend the law to this 
effect have been introduced in Congress. 

Just how effective this stop-gap would 
be is open to some question. Affidavits 
must.be renewed each year. However, it is 
reasonable to assume that enough time will 
have elapsed before the amendment takes 
effect to permit those who have succeeded 
in dodging the affidavit thus far to continue 
their successful escape act. 


Effect of Section 9 (h) 
on Labor Movement 


But what of the left wing? Section 9(h) 
had been aimed at Communists in the labor 
movement, not at self-appointed targets 
like Walter Reuther and Philip Murray. 





Evidence continued to mount that what 
damage the left-wing unions suffered was 
being inflicted from sources other than the 
Taft-Hartley Act and the affidavit.* Most 
of the leaders were in compliance, able to 
dodge and duck the requirements, as the 
Attorney General’s letter agreed. Sapping 
the strength of the Communist-led unions 
were (a) expulsion from the CIO, subse- 
quent isolation and some fierce campaigns 
by CIO affiliates to wean away their mem- 
bers, and (b) the complexion of international 
affairs, suddenly turned quite “hot,” ac- 
companied by tighter internal security and 
the Justice Department’s drive to “put 
away” the top party leaders. 


The 1950 convention of the CIO listened 
with interest to progress reports on mem- 
bership drives to regain the 900,000 mem- 
bers lost when 11 unions were expelled in 
1949-1950 for leftist activities. Mr. Murray 
reported” that “approximately 70%” had 
been recaptured. 


Starting from scratch, the International 
Union of Electrical, Radio and Machine 
Workers, chartered by the 1949 convention, 
reported a membership of approximately a 
quarter of a million, This was still far 
from the “bargaining rights in a record 
number of plants with 600,000 work- 
ers,” proudly reported to the 1947 con- 
vention by the old UE.” 


Though the first great wave had washed 
away UE locals at many of the largest 
electrical concerns, numbers of the smaller 
outfits were clinging stubbornly to their 
affiliation. In fact, if we can take Mr. 
Matles” at his word, there was even a 
slight ebb in the IUE-CIO tide. He re- 
ported™ for the first quarter of 1951 that 
13,000 new members had joined the in- 
dependent union in February, March and 





* The section would be amended by the addi- 
tion of the italicized passage to read as follows: 
“(h) No investigation shall be made by the 
Board of any question affecting commerce con- 
cerning the representation of employees, raised 
by a labor organization under subsection (c) of 
this section, no petition under section 9(e)(1) 
Shall be entertained, and no complaint shall be 
issued pursuant to a charge made by a labor 
organization under subsection (b) of section 
10, unless there is on file with the Board an 
affidavit executed contemporaneously or within 
the preceding twelve-month period by each offi- 
cer of such labor organization and each officer 
of any national or international labor organiza- 
tion of which it is an affiliate or constituent 
unit that he is not a member of the Communist 
Party or affiliated with such party, and that he 
does not believe in and is not a member of or 
does not support any organization that believes 
in or teaches the overthrow of the United States 
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Government by force or by any illegal or un- 
constitutional methods, and that for the pre- 
ceding twelve-month period he has not been a 
member of the Communist Party, or affiliated 
with such party, and has not believed in or been 
a member of or supported any organization 
that believes in or teaches the overthrow of the 
United States Government by force or by any 
illegal or unconstitutional methods. The pro- 
visions of section 1001 of title 18, United States 
Code, shall be applicable in respect to such 
affidavits.’’ 

* For a discussion of this thesis, see the 
article cited in footnote 3. 

277 Daily Proceedings, Twelfth Constitutional 
Convention, November 20, 1950, p. 19. 

% Final Proceedings, Ninth Constitutional 
Convention, p. 73. 

2 UE Director of Organization James J. 
Matles. 

%® UE NEWS, June 25, 1951, p. 2. 
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April, and that 11 new plants had been 
organized. The UE News for July 9, 1951, 
listed the names of 34 plants under the 
banner headline: “Recent UE Victories.” 
Although hard ait, the UE was in fact 
far from finished. 


On the other fronts, Mr. Murray re- 
ported:™ the Government and Civic Em- 
ployees Organizing Committee claimed 
over 35,000 members; the Insurance and 
Allied Workers Organizing Committee was 
having some success; jurisdiction of the 
former Food, Tobacco and Agricultural 
Workers had been absorbed in sections by 
the Retail Wholesale and Department Store 
Union, the Brewery Workers and the Pack- 
inghouse Workers; the Communications 
Workers of America and the America Radio 
Association were doing battle with the ex- 
pelled American Communications Associ- 
ation. Also, the Steelworkers and Auto 
Workers had absorbed practically all of the 
membership of the Mine, Mill and Smel- 
ter Workers. 

This last statement was being challenged 
throughout 1951 by the MMSW. A state- 
ment released by John Clark,” president, 
late in June, reported ten victories in NLRB 
elections over the USA and UAW. 

“The pirating top leaders of the CIO 
have fallen flat on their faces,” Mr. Clark 
asserted. “Their big campaign to stampede 
the workers of the nonferrous metals in- 
dustry has failed. . . . This is not the end 
of raiding, but it is a decisive indication that 
the raiders will fail in their whole program 
of company-unionizing the labor movement. 

. . All raiders have based their plans on 
the belief that all workers can be drugged 
by redbaiting. How wrong they were can 
now be tabulated in terms of votes.” 

In at least two cases, the evidence tended 
to show that the unions were as strong or 
even stronger during the first postexpulsion 
year. Ben Gold’s Fur and Leather Workers 
continued to report wage increases, election 
victories and strike successes. A most 
notable victory was scored in the vote on 





affiliation of a plant union at the A. C. 
Lawrence Company in Peabody, Massachu- 
setts, largest United States tannery. The 
Fur Workers receivéd 827 votes as com- 
pared to 270 votes for remaining inde- 
pendent and 35 for linking fortunes with 
the CIO.* 

Similarly, Harry Bridges’ Longshoremen 
were reportedly stronger today than four 
years ago." Bitter battles were being waged 
with the CIO’s National Maritime Union 
and the Sailors Union of the Pacific, but 
the net effect was difficult to gauge. 

It had been a quiet year in 9(h) annals 
before Highland Park. Administration of 
the section was well in hand, and the penal- 
ties of noncompliance had been clearly 
outlined.® 

A shift in composition of the Board™ 
resulted in adoption by the new majority 
of what had been a minority view in the 
Andrews™ case. It was ruled™ that the 
employer could not defend a refusal to 
bargain with a noncompliant union on the 
ground of failure to comply, unless the 
question was raised at the time. The em- 
ployer’s obligations were not “automatically 
suspended,” said the decision. Section 9(h) 
was a procedural limitation upon use of 
the Board’s processes which could not be 
converted into “a nullification of a right 
conferred on employees by statute,” even 
though “all of us abhor communism.” 

It was up to the Board to refuse its 
processes to the nonfiling union, not for 
the employer to suspend bargaining. “We 
disagree,” the majority told the minority, 
“ . . as to the extent to which it is 
necessary to. sacrifice other important 
principles in order to enforce it [the Con- 
gressional policy of seeking to eradicate Com- 
munist leadership from labor organizations].” 

One more attempt to alter the Board’s 
policy of not “going behind” affidavits on 
file was rebuffed.” The truth of Harry 
Bridges’ oath was challenged, on the basis 
of his conviction for perjury and conspiracy 
to defraud the United States in connection 





%1 Same as footnote 27. 

% Reported in The Dispatcher (ILWU), July 
6, 1951, p. 3. 

3% Fur & Leather Worker, June-July 1951, p. 5. 
The same paper reported (p. 3) that President 
Ben Gold told the members of the executive 
board that ‘‘not only had the union achieved 
wage increases unparalleled by any other trade 
union but that it had also organized thousands 
of unorganized workers while both CIO and 
AFL had met with complete failure in their 
organizing efforts.’’ 

* The Dispatcher (ILWU), July 6, 1951, p. 3, 
quoted one Hoyt Haddock of ‘“‘the CIO Mari- 


time Committee’’ as so testifying before the 
Senate Labor Committee. 

3% See ‘‘Developments in the Law’’ section, 64 
Harvard Law Review, pp. 781, 791-794 (1951). 

% J. Copeland Gray was succeeded early in 
1950 by Paul L. Styles. 

3 Andrews Company, 2 CCH Labor Law Re- 
ports (4th Ed.) { 9446, 87 NLRB 379 (1949). 

% New Jersey Carpet Mills, Inc., 2 CCH Labor 
Law Reports (4th Ed.) 7 10,501, 92 NLRB, No. 
122 (1950). 

3% Alpert & Alpert, 2 CCH Labor Law Reports 
(4th Ed.) § 10,517, 92 NLRB, No. 127 (1951). 
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with falsification of his application for 
citizenship papers.” The Board stood on its 
established doctrine. Once more it recom- 
mended recourse to the~ Department of 
Justice for “persons desiring to establish 
falsification or fraud.” 


In a series of decisions, the courts settled 
a number of technical points. The pro- 
cedural, rather than substantive or defini- 
tional, nature of the act’s affidavit requirement 
was thoroughly developed. 


Failure to comply with the requirements 
of 9(h) did not prevent a union from suing 
in a federal district court for breach of a 
collective bargaining agreement under the 
LMRA, it was held.“ The statute set up 
“conditions precedent” to the use of NLRB 
facilities, but these did not apply to inde- 
pendent court action. 

The Sixth Circuit determined “ that com- 
pliance was not jurisdictional, “. the 
requirement of the statute goes, not to 
the jurisdiction of the Board, but to the 
standing of the unioneto ask relief before 
it,” the opinion stated. Thus, it was not 
necessary for the NLRB to allege and 
prove compliance on the part of the union 
as a condition precedent to exercising 
jurisdiction over an unfair labor practice 
controversy. 

In a parallel case, the Fifth Circuit ruled 
the same way.“ Similarly, failure of the 
Board to allege or prove compliance was 
not a bar to enforcement of its order.“ 

Rights of individual employees were deemed 
to be too important to be negated by sus- 
picions of “fronting” for a noncompliant 
union. In one case,“ the court supported 
the right of employees, as individuals, to 
file charges of discrimination against the 
employer even though, as union officials, 
they had failed to file the 9(h) affidavits. 





The benefits accruing to the union, said the 
court, would be “remote and unsubstantial.” 


Augusta Chemical Company v. NLRB 

This proposition was reasserted in the 
Augusta Chemical Company decision.“ The 
court reminded the parties that promotion 
and protection of the rights of individual 
employees, and not necessarily of unions as 
such, was the real purpose of the labor 
acts. Said the opinion: 

“Because in practice the unions, as such, 
have dominated, and are dominating, the 
scene on which these dramas unfold, it may 
not be said that individual employees have 
no right to act individually in asserting and 
vindicating their rights. To do so is to put 
the cart before the horse, to sublimate the 
agent above the principal, to make the tail 
wag the dog. 

“Granted that the disqualified union was 
active in assisting, indeed in directing, the 
employees in preparing their charges, it 
does not at all follow that the employees, by 
accepting that assistance, disqualified them- 
selves. The saying that a man cannot 
touch pitch and not be defiled may not be 
thus applied.” “ 

Calm reappraisal of the function of Sec- 
tion 9(h) was taking place. The Board 
and courts had been more successful in 
blending the non-Communist affidavit into 
the over-all scheme of promoting collective 
bargaining and stabilizing industrial re- 
lations. Nevertheless, the furor surrounding 
the Highland Park case and its subse- 
quent reverberations, plus the admission of 
the Justice Department that policing of the 
affidavit was impossible, were serious indi- 
cations that 9(h) as written might never 
survive another birthday. [The End] 








“U. 8. v. Bridges, 90 F. Supp. 973 (DC Calif., 
1950). 

“1 United Automobile Workers Amalgamated 
Local No. 286 (AFL) v. Wilson Athletic Goods 
Manufacturing Company, 18 LABOR CASES 
{ 65,876 (DC IIl., 1950). 

“ NLRB v. Ann Arbor Press, 188 F. (2d) 917, 
19 LABOR CASES { 66,244 (CA-6, 1951). The court 
relied here on NLRB v. Greensboro Coca-Cola 
Bottling Company, 17 LABOR CASES { 65,660, 180 
F. (2d) 840 (CA-4, 1950). 

* NLRB v. Red Rock Company, 19 LABOR 
CASES { 66,182, 187 F. (2d) 76 (CA-5, 1951). 

“NLRB wv. Vulcan Forging Company, 19 
LABOR CASES { 66,245, 188 F. (2d) 927 (CA-6, 
1951). 

*“ NLRB v. Luzerne Hide & Tallow Company, 
— CASES { 66,286, 188 F. (2d) 439 (CA-3, 
1951). 

* NLRB v. Augusta Chemical Company, 19 
— CASES { 66,177, 187 F. (2d) 63 (CA-5, 
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“In a similar case, the court made sure that 
while the rights of employees were being care- 
fully guarded a noncompliant union did not 
reap the benefits. In Rawleigh Company v. 
NLRB, 20 LABOR CASES { 66,430 (CA-7, 1951) 
the Board had ordered the company to cease 
and desist from discouraging membership in or 
discrimination against the ILWU. Since the 
union was not in compliance and was not party 
to the proceedings, the order was modified to 
delete any specific reference to the union. Said 
the court: ‘‘The complaint was filed on behalf 
of named individuals. It cannot be inferred 
that the Union itself became a party to the 
proceeding or was entitled to any measure of 
relief therein because the individual complain- 
ants were members of the Union; because the 
Union, or its attorney, advised, counselled, and 
assisted in the preparation and filing of the 
charges or in the prosecution thereof.’’ 
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Rope Enough to Hang Yourself 


IN HiS ARTICLE, THE AUTHOR DISCUSSES THE NATIONAL 
LABOR RELATIONS BOARD'S INTERPRETATION AND APPLI- 
CATION OF THE ‘'30-DAY ESCAPE PERIOD’ CLAUSE, AS 
INDICATED IN SEVERAL RECENT LABOR BOARD CASES 





HERE must be a 30-day escape period 

right after the effective date of your 
union-security agreement. Otherwise, the 
union-security undertaking is illegal, even 
if you have had an authorization election, 
and no matter whether the security bar- 
gained for is union shop or maintenance of 
membership. So says the National Labor 
Relations Board in Rock-Ola Manufacturing 
Corporation, 2 CCH Lazsor Law Reports 
(4th Ed.) J 10,748, 93 NLRB No. 195 (1951). 


The Taft-Humphrey amendments, effec- 
tive October 22, 1951, have eliminated from 
Section 8 (a) (3) of Taft-Hartley any ne- 
cessity for elections to authorize union- 
security agreements. However, the other 
language of the section has been retained 
unchanged. The Rock-Ola decision, thus, 
would seem more than ever to be the law, 
on the presumption that a legislative body, 
when it re-enacts without change language 
previously given a certain construction, in- 
tends to adopt that construction. The Board, 
like a hardened sinner, unregenerate and 
set in the error of his ways, has followed the 
reasoning of the Rock-Ola case in National 
Cash Register Company, 2 CCH Lasor Law 
Reports (4th Ed.) § 11,110, 95 NLRB, No. 
11 (1951). Even a trial examiner seized 
upon this reasoning to condemn a union- 
shop clause and refused all consideration of 
the justifiability of discharges of employees 
failing to join the union (Kaiser Aluminum 
& Chemical Corporation, 2 CCH Lasor Law 
Reports (4th Ed.) § 10,746, 93 NLRB, No. 
178 (1951). 

Yet these are not decisions hoary with 
age and honor; the Rock-Ola case came 
down April 4, 1951, and in the four years 
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since Taft-Hartley became law, there was 
not a single published word from anyone— 
courts, the Board,#labor law practition- 
ers, editors, text writers or professors—to 
any such effect. There seems room for doubt, 
therefore, whether Congress either in 1947 
or 1951 intended this absurd result. 

In the Rock-Ola case Local 18-B, United 
Furniture Workers, filed a petition for rec- 
ognition. The employer and an already rec- 
ognized union raised the supposed bar of 
their existing contract. The Board struck 
down the contract for illegality of its union- 
security undertaking. Weighed in the bal- 
ance and found wanting was a mainten ance- 
of-membership clause reading simply: 
any present regular employee, falling within 
the bargaining unit, who is now a member 
of the Union, or who after this date becomes 
a member, must as a condition of employ- 
ment, maintain membership in good standing.” 

The Board’s reasoning was that Section 
8 (a) (3) of Taft-Hartley makes mandatory 
a 30-day escape period after the effective 
date of the agreement, whether the security 
bargained for be union shop or maintenance 
of membership, and the Rock-Ola contract 
provided no such escape at the outset of the 
agreement. The fact that an election had 
been held expressly authorizing a union- 
security undertaking, the Board said, was 
immaterial. 

Section 8 (a) (3) of the act is no model 
of English prose style or even clear syntax. 
It would doubtless give Rudolf Flesch (The 
Art of Writing Readable English, Harper & 
Brothers) the creeps. Could the truth be 
known, it would probably turn out to be a 
broth spoiled by too many cooks or an 


January, 1952 @ Labor Law Journal 

















rile tn <- te abite SR 





By 
HENRY THOMAS DOLAN, 
Philadelphia Attorney 








originally clear statement tinkered to am- 
biguity and death by a succession of revis- 
ing hands—a product of the shears-and- 
pastepot school of draftsmanship. But such 
as it is, it permits a wide difference of opin- 
ion with the Board over its meaning. 

The seat of the mischief is this language, 
left intact by the amendment: “Nothing... 
shall preclude an employer from making 
an agreement with a labor organization... 
to require as a condition of employment 
membership therein on or after the thirti- 
eth day following the beginning of such 
employment or the effective date of such 
agreement, whichever is the later.” 


This the Board reads to mean “on or after 
the thirtieth day following the beginning of 
such employment or (following) the effec- 
tive date of such agreement, whichever is 
the later.” In short, the Board makes 
“the effective date of such agreement” the 
alternative object of the entire phrase “on 
or after the thirtieth day following,” where- 
as it seems equally if not more reasonable 
to make “the effective date of such agree- 
ment” the alternative object of only the 
prepositions “on or after.” 


Escape Period 
Under a Union Shop 


First, let’s consider what Professor Wil- 
liston, inviting into the discussion a student 
who had not read the cases, used to cal] the 
low ground of principle. On this ground 
the Board’s construction is unrealistic in 
the extreme. Supposing the agreement to 
be.one for union shop, a 30-day escape pe- 
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riod after the effective date of the agree- 
ment means that the employee may escape 
in that interim not only from the union, but 
—on the thirty-first day—from the plant. 
This seems slightly draconic as a construc- 
tion of an act intended to enlarge the rights 
of an employee. We are for the moment 
not talking about the right of a new em- 
ployee to have 30 days in which to make 
up his mind whether he likes his job well 
enough to submit to union membership as 
the price of keeping it, nor to the right to 
decide whether he is honestly convinced of 
the advantages of union membership por- 
trayed to him by the union. With this in- 
stance of the democratic process we have 
little or no quarrel. We are, however, talk- 
ing about someone who has already em- 
braced union membership and is in good 
standing on the date his union negotiates 
an agreement. The Board gives him 30 days 
at this point in which to say he no longer 
wishes to continue as a member of the 
union, and it says he may do so at once, 
and have, as it were, 30-days’ severance 
pay before he leaves his job. What legit- 
imate interest of any employee is this con- 
struction meant to serve? Conceivably, he 
may be so disgusted with the pusillanimous 
contract his bargaining committee has sub- 
scribed to that he wants to register a pro- 
test, at the price of his job; and the Board 
says he may do so, and still keep bread on 
the table for his family for 30 days. I have 
been in labor relations counseling for nine 
years, and I have met very few employees 
of such stern stuff, such independence of 
conviction, or such heroic mould. Doubtless 
the Board meets them by the thousands. 


Such a martyr to his ideals, if he can be 
found, will not be much helped by having a 
30-day escape period defined for him. At 
the cost of his job, he is free to resign from 
the union on any day of the contract year, 
whether within or outside the escape period. 
Under such circumstances, an escape period 
is sO meaningless as to border on the ab- 
surd. He has 30 days in which to do some- 
thing he can do any other day of the 365. 
This is indeed the kindness that kills. Such 
finespun scrupulosity trespasses on the fan- 
tastic. 

It may be argued that outside the escape 
period his employment ends with the very 
day he quits the union, while within the 
escape period he may resign on the first day 
but continue his work for 29 days follow- 
ing. Between this and withholding his res- 
ignation until the thirtieth day of the grace 
period, the difference is merely academic. 
The only possible significance is that by an 
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early resignation he has four weeks of con- 
tinued employment, after registering his 
protest, in which to assert or explain his 
position to his fellow employees. Since the 
contract has just taken effect and presumably 
has a term of at least a year, nothing much 
will be changed by his arguments unless 
he is such a Daniel Webster or Patrick 
Henry as to instigate a mass defection from 
union ranks, with possible election of a new 
representative, rescission of the old con- 
tract, bargaining of a new one, etc. It does 
not seem reasonable to suppose that the act 
was concerned with such remote possibilities. 


Escape Period 
Under Maintenance of Membership 


Leaving the union shop, let us address 
ourselves to the maintenance-of-member- 
ship shop. Again, it is not a question of an 
employee’s making a new and original deci- 
sion to embrace union membership, inas- 
much as in a maintenance-of-membership 
shop he need never decide to join. Neither 
is it a question of a union member’s having 
the benefit of an annual opportunity to 
escape from the union without sacrificing 
his employment, because the Board’s deci- 
sion has nothing to do with escape periods 
on automatic renewal of the contract—even 
contracts carefully preserving annual escape 
periods will be found illegal, under this de- 
cision, for want of an immediate escape pe- 
riod. Rather, it is a question of whether 
someone who has already elected union mem- 
bership should be free to reverse his deci- 
sion without losing his job or waiting for 
the annual escape period, and whether he 
should have 30 days after execution of a new 
contract—bargained by his own bargaining 
committee—in which to decide on this about- 
face. What legitimate interest of an em- 
ployee is such a construction meant to serve? 
It gives him a measure of protest if he is 
disgusted by the kind of contract his own 
bargaining committee has secured for him; 
in fact, so disgusted that nothing less than 
resigning from union membership will serve 
him as an effective gesture of protest. If 
there are very many union members in this 
category, once more, I have not run across 
them in nine years. Or there may be em- 
ployees who, having been union members up 
to the time when maintenance of member- 
ship is proposed, wish to continue as union 
members, but do not wish to have their 
employment conditioned on membership. 
Such free thinkers, such pickers and choos- 
ers, would, in union meetings, oppose for- 
mulation of a demand for maintenance of 
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membership, but, if the proposal were car- 
ried and in due course was bargained 
with the employer, they would then have 
30 days under the Board’s interpretation in 
which to resign from union membership, 
still) however, hanging on to their jobs. Is 
this set of circumstances of sufficient like- 
lihood or frequency to justify the Board’s 
construction? It scarcely seems so. 

The alternative construction, repudiated 
by the Board, is that Section 8 (a) (3) re- 
quires anyone already a union member to 
assume the obligation of continuing his 
membership as a condition of employment 
from the day the union-shop or mainte- 
nance-of-membership agreement first takes 
effect. This is exactly the scope of obliga- 
tion understood and desired by union mem- 
bers when advancing such a proposal. How 
many labor relations lawyers in all their 
years of collective bargaining have ever 
once heard any union member express con- 
cern over an escape period on the very 
threshold of the new union-security pact? 

Further, this was the understanding of the 
language in Section 8 (a) (3) prevailing 
universally until the Rock-Ola decision be- 
mused and captivated the Board. If the 
published literature and editorial comment 
on the act are any index, nothing in the 
four years since the original enactment of 
this section remotely suggests such a read- 
ing by the profession or the labor law 
fraternity as the one adopted by the Board. 
Editorial comment, reporting services and 
legal periodicals may be finecombed in vain 
for any such intimation. On the contrary, 
most of them expressly embrace the con- 
struction the Board rejects. The most 
recent summary of union-security require- 
ments under Taft-Hartley to grace these 
columns, Professor Walter L. Daykin’s 
article in the September, 1951 issue at page 
663, covers the point in this language: “In 
fact, the union and the employer can effect 
agreements which make union membership 
compulsory or mandatory as a condition of 
employment after 30 days or after effective 
date of the contract, whichever is later, if 
certain conditions are met.” 


For reasons not readily apparent, Profes- 
sor Daykin omits any mention of the Rock- 
Ola decision. Nor, queried as to the omis- 
sion, does he make any reply at all. It 
seems to be a case of Achilles sulking in his 
tent, declining to be Hectored. 


Aeroil Products Company v. NLRB 


With four years of such calm and unruf- 
fled voyaging astern, there must be thou- 
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sands of agreements all over the country, 
bargained with just as much painstaking 
care to comply with the act as the Rock- 
Ola contract (and every one of this writer’s 
drafting), the bar of ail of which to a rival 
demand for recognition is now destroyed. 
And the brainstorm that an escape period 
must follow hard upon the effective date of 
the agreement would itself appear to be a 
very late seizure in the Board’s disturbed 
perception of the real world. The closest 
the Board had approached any such idea 
earlier was in Aeroil Products Company, Inc., 
2 CCH Lasor Law Reports (4th Ed.) 
{ 9329, 86 NLRB, No. 88 (1949). There the 
contract provided that if the majority of 
the unit elected a union shop, all employees 
in the unit on the effective date of the con- 
tract would be required to join the union. 
The Board held this was illegal because 
some employees on the effective date of the 
agreement might be employed less than 30 
days, and their 30 days of open-shop em- 
ployment could not be cut down by the 
contract clause as drawn. This seems not 
only justified, but clearly required by the 
plain language “on or after the thirtieth day 
following the beginning of such employ- 
ment,” that being “the later.” The act 
clearly intended to guarantee a new em- 
ployee 30 days after his first employment 
to decide whether or not he wishes to sub- 
mit to the requirements of a union shop, and 
to further guarantee that that interval should 
be uncurtailed by any agreement for union 
shop taking effect in the meantime. Neither 
was it for violating the sanctuary of 30 days 
after first employment that the Rock-Ola 
contract fell from grace, because in that case 
the obligation of maintaining membership 
applied, in terms, only to “regular employ- 
ees”—new employees attaining this status 
only after serving a 60-day probationary 
period, The Board said this would not save 
the contract in the absence of an escape 
period. 

But why was nothing said in the Aeroil 
case about an escape period after the effec- 
tive date of the agreement? For actually 
the employees, whose 30 days after first 
employment were being so carefully guarded, 
had not only that space of time but, accord- 
ing to the Board’s present lights, a full 30 
days after the agreement went into effect 
to come to a decision. The case presented 
a perfect opportunity to preach the gospel 
of escape periods, but it is as silent as the 
grave on this point, even in respect to union 
shop, and it fails to give the profession any 
notice of application to maintenance-of- 
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membership provisions of the test of legal- 
ity developed in the Rock-Ola case. 


Possibly it can be argued that the Board 
brought forth this doctrine in Shepherd 


Manufacturing Company, Inc., 2 CCH Lapor 
Law Reports (4th Ed.) ¥ 10,303, 90 NLRB, 
No. 248 (1950). A maintenance-of-membership 
clause required all employees who on the 
date of signing were, or later became, union 
members, to continue as such unless they 
withdraw from membership during the 15 
days following the anniversary of the con- 
tract. The Board held this illegal because 
of “its failure to permit employees at least 
thirty days’ grace to refrain from union 
membership” (italics supplied). This falls 
a trifle short of the forthrightness of the 
Rock-Ola case, both in its venturing for the 
first time to characterize the interval as an 
outright “escape period” and in its empha- 
sis on the absoluteness of this requirement. 
The deepening nuances of emphasis, shad- 
ing from the Shepherd decision on through the 
Rock-Ola, National Cash Register and Kaiser 
Aluminum cases, invite the suspicion that 
this concept is a conscious innovation being 
introduced by stealthy, almost impercep- 
tible advances. 

Further, since maintenance of member- 
ship leaves the entire year in which to “re- 
frain from union membership,” the only 
possible sense the Shepherd case makes is 
that the Board felt some employees might 
make too hasty a judgment in favor of 
union membership and should therefore 
have 30 days marked out for them to not 
only fall in love with the union but also to, 
that quickly, fall out, and still save their 
jobs. This sounds like a slightly off-again, 
on-again, gone-again, Finnegan notion to 
read into a legislative purpose, to say noth- 
ing of its being a highly uncomplimentary 
rating of the mental stability and responsi- 
bility of those in the bargaining unit. 

Actually it is the Aeroil case precisely 
that points up the legitimate purpose of 
this section and the cleavage between the 
general understanding of that purpose and 
the Board’s thinking. The general concept 
of the purpose aimed at is that a new em- 
ployee entering a union shop should have 
30 days in which to decide upon his submis- 
sion to that condition of employment. In 
other words the intention was to suspend 
the requirement in limine and afford an in- 
terval of dispensation for the exercise of 
judgment. It was not to allow one who 
had already made that judgment to recon- 
sider it, his freedom to do which any old 
day of the year, nothing or no one could 
possibly interfere with. However, under 
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maintenance of membership, where the 
dilemma of either union membership or no 
work need never be faced at all, there is no 
need for any such interval of calm reflection. 
Still less can it have been the legislative 
intention under maintenance of membership 
—absent any shade of such dilemma—to 
present the union member with an oppor- 
tunity to lift himself off the hook of mem- 
bership on which he had hung himself of 
his own pure volition and continued to hang 
himself right up to the very date of the 
contract. 

It was courtship, not divorce, that Con- 
gress was ordaining for the 
For the maintenance-of-membership shop, 
there was no need to provide either the one 
or the other. In the union shop, the whole 
year is available for divorce; it needs no 
special provision. Under maintenance of 
membership, the whole year is given over 
to courtship, and for divorce, there is the 
annual escape period, if bargained. 


union shop. 


The argument may be offered that Con- 
gress felt the necessity of allowing 30 days 
for weighing, pondering and odd and sundry 
communing with one’s self not only to the 
new employee in a union shop, but also to 
the old employee in a shop turning union 
for the first time; hence, the construction 
“on or after the thirtieth day following. . 
the effective date of the agreement... .” This 
is at least a glimmer of practical justifica- 
tion for the Board’s reading of the language, 
but it seems based on somewhat remote 
considerations. It presupposes that an old 
employee in a shop about to turn union 
knows as little of what is going on around 
him or of what his constituted representa- 
tives, the bargaining committee, are up to 
as someone coming into the shop for the 
first time. Or it suggests that there is 
something in the very air of a union shop 
so subtle that it cannot be judged in ad- 
vance—at least, not short of living under it 
for 30 days af actual operation. These seem 
rather exaggerated grounds of concern, but 
if they were indeed in the mind of Con- 
gress and it was the open shop turning union 
that was being assured a gentle transition, 
in the second branch of the alternative, 
does this language clearly express any such 
purpose? Does it—in view of the hilarious 
but inescapable corollaries that follow as to 
initial escape periods in shops where union 
security in either the sterner or milder 
form is an old story? If anything of the 
sort was actually intended, the defect of 
draftsmanship, glaring in this language, is 
a tremendous and too vast compression. 
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The Board’s construction has some other 
defenders—among them are those who are 
reputed to have been in the actual thick of 
the drafting of Taft-Hartley, with some 
pretension to being familiar with the minds 
of the They point out that the 
escape clause was a device of wartime origin, 
developed by the War Labor Board to me 
diate the disputes within its province. They 
proceed to argue that if Taft-Hartley had 
not provided the initial escape period de- 
scribed in the proviso to Section 8 (a) (3), 
as construed by the Board, the prewar prac- 
tice of agreeing to no escape period what- 


framers. 


soever would have once again prevailed. If 
this was the intention, it is submitted that 
all Taft-Hartley had to do to express it 
was to use the term “escape period,” which 
by that time was in the vocabulary of every 
person who had anything at all to do with 
union labor. The entire act may be read in 
vain to find a single use of the term, as may 
also the senate committee report discussing 
this very section of the act (Senate Report 
105, Eightieth Congress, pages 6-7) ; and why, 
when it is the specific expression for the (sup 
posedly) desired result? Instead, we 
asked to understand that the outline of such 
a plain and well-recognized concept can be 
easily detected lurking in the underbrush 
of this Sy ntactical jungle, like our childhood 
puzzle pictures of Peter Rabbit in Mr. 
MacGregor’s cabbage patch. If it were 
escape periods that Congress was trying to 
describe, it chose language about as succinct 
and apt for its purpose as that used by a 
surveyor to describe, by metes, bounds and 


are 


ancient monuments, a tract of land being 
charted out of some primeval wilderness. 
And if the War Labor Board practice was 
Taft-Hartley’s inspiration on this point, the 
WLB escape periods were pretty uniformly 
fixed just before or just after expiration of 
the original term of the contract, not at the 
very inception of the original term. It was 
rather widely understood that Taft-Hartley 
did not prohibit escape periods, as a highly 
desirable feature of democratic unionism; 
but rarely was it understood that the act 
commanded that safeguard. Indeed, it is 
remarkable that in four years no one, whose 
views attained publication, tumbled on to 
a meaning said to be so obvious. 


Conclusion 
Now we are out to where we can close 


with this monstrosity of phraseology. Let 
whether we cannot disembowel it. 


(Continued on page 50) 
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A N UNDERSTANDING of the intended 
LX scope of this article is improved by de- 
fining the terms used in its title. By the 
“accountant’s role’ we consciously propose 
to neglect the normal or ordinary function- 
ing of the accountant, the institutionalized 
to speak, and to concentrate on 
field 
For it is in this area 
that experimental accountancy is involved. 
There are but few 


practice so 
the part he 
of employee relations. 


plays in the rather new 


bench marks or guide 
posts to indicate proper and suitable prac- 
tices. “Labor relations” possesses a nar- 
rower connotation than industrial relations 
It ordinarily has to do 
with the association of the employer and 


the union. It is three sided but not equi- 


or human relations. 


lateral in its appearance. The first side is 
composed of contract negotiation which pro 
vides the judicial framework within which 
the parties must operate. The second side 
is made up of the day-by-day relationships 
of the parties as primarily focused in the 
grievance procedure. The final side of labor 
relations is rarely employed but is nonethe- 
less important. It owes its creation to third 
party intervention in labor-management dis- 
putes and embraces arbitration, conciliation, 
mediation and fact-finding. Our topic may 
thus be said to deal with the part the ac- 
countant plays in collective bargaining. 
Partly because of the tardy recognition 
of the import of collective bargaining and 
partly because of the accountant’s timidity, 
the aid which he can supply in labor rela- 
tions has, until quite recently, been con- 
spicuous by its absence. There is a growing 
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trend, however, to fix the 


upon the accountant for collecting, analyzing 


responsibility 


and reporting financial data which may be 
used in negotiation. This has been partially 
due to the fact that 
major financial 


labor has become a 


user of information. But 
also in the interpretation of financial data 
for collective bargaining, the accountant is 
Financial 
information, which is the very substance of 


in his element and has no peet 


accounting, is here to stay as a bargaining 


tool and must therefore be accompanied by 
a new concept of accounting functions 


Preparation for Bargaining 
The 


almost 


success of collective bargaining is 
dependent upon the 
thoroughness of the preparation which pre- 


cedes it. 


completely 


The accountant has a major role 
in this endeavor. He does not work inde- 
pendently but rather as a member of the 
team which Per- 
haps the first responsibility of the account 
ant is to be sure that the 
adequate for bargaining preparation. For 
example, when pensions were first subject 
to negotiation, 
quate. Oftentimes important gaps exist in 
company such things as sick 
turnover by various units, 
records and costs, work stoppages or em- 
ployee age distributions. The accountant 
must be certain that there are no important 
defects or omissions in company records, 
To do this he must endeavor by every 
means at his disposal to determine likely 
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records are 


records were most inade- 


records on 


ness, absentee 








union demands and company demands or 
counterproposals. Then he must be certain 
that the books may be relied upon to yield 
the necessary data. At all times he must 
be several steps ahead of the negotiator and 
the industrial relations department. 


To supplement this careful audit of the 
records, he must be prepared to prepare 
special studies. They might cover such 
items as pension plans, employee benefit 
programs, seniority, productivity, payment 
for time not worked, meals, clothing and 
the like. In developing special studies, the 
accountant must rely upon his own intiative 
as well as complying with the suggestions 
of the negotiator. However, in both the pres- 
entation of data from the permanent rec- 
ords as well as from the special studies, 
he must constantly check with the nego- 
tiator to be sure that the method of pres- 
entation fits negotiating requirements. 


Other preparation activities are also im- 
portant. The accountant must develop cost 
and benefit implications of the present con- 
tract. He must understand thoroughly all 
the monetary provisions of the labor agree- 
ment and assume the responsibility both 
for the interpretation and presentation of 
these facts to management. The accountant 
must indicate the areas in which costs are 
dangerous and others where some “give” is 
still present. He operates as a stop-light 
on contract provisions. Based upon cost 
analysis, he indicates a red “stop” on some 
issues, a yellow “caution” on others and a 
green “go” on still others. Management 
must regard these signals with the same 
respect accorded traffic lights. 


In the preparatory period, management 
must agree on demands to be made on the 
union, counterproposals and bargaining limits. 
The last of these three items bears special 
emphasis. Before bargaining begins, the 
negotiator must be given the limits within 
which he must fashion the agreement or 
contract. The accountant finds one of his 
most significant roles here. He must, for 
example, be prepared to show the effects of 
proposed wage changes on financial posi- 
tions in terms of cash balances, working 
capital, the budget and breakeven points. 
He will indicate the profit available at dif- 
ferent wage concessions. In this connection 
he will probably utilize the breakeven chart 
to show the impact of cost changes on prof- 
its. Thus on the basis of cost analyses, he 
must be prepared to indicate to management 
feasible bargaining limits—one of the most 
important tasks to be completed in the pre- 
negotiation period. 
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It must be evident then that the account- 
ant, by being certain of the adequacy of the 
records, by carrying out special studies, by 
cost analysis of the existing contract and by 
indicating proper bargaining limits, plays an 
indispensable role in preparing for bargaining. 


Actual Negotiation 


Perhaps of lesser significance, but still 
important, are the accountant’s tasks in 
actual negotiation. He rarely, if ever, will 
be called upon to assume the role of chief 
negotiator. This is perhaps a wise decision 
as he is primarily a financial expert and is 
rarely possessed of the breadth of experi- 
ence necessary to the bargaining spokesman. 
The accountant usually assumes one of two 
roles in actual negotiation. He may be a 
member of the bargaining committee acting 
in an advisory fashion only. In such cir- 
cumstances he testifies in much the same 
fashion as an expert witness in judicial 
proceedings. Or he may participate a little 
more directly. Management may look to 
him to present all of the financial data as 
well as the interpretations appertaining 
thereto. This will have been agreed upon 
before negotiations begin, and the account- 
ant will have organized his materials and 
illustrations to this end. In either circum- 
stance, however, he should pay detailed 
attention to the course of bargaining and 
should reassume during the recess periods 
his advisory functions. He will counsel the 
chief negotiator on the cost implications of 
the issues which have arisen. He will indi- 
cate possible danger areas and place certain 
control limits on negotiating activity. He 
may have to create task forces to collect, 
analyze or interpret certain data for this usage. 


The accountant’s role must also be car- 
ried over into the day-by-day labor-manage- 
ment problems. It is in this area that is 
created the common law or industrial juris- 
prudence of labor relations. The contract 
furnishes a mere framework; the continuing 
relationships develop the body of the em- 
ployer-union association. Often the common 
law is more significant than the statutory 
law or labor contract. The accountant must 
be generally aware of this continuing rela- 
tionship and his role in it. He should be an 
observer in all major grievance meetings. 
By this conduct, he will acquire a much 
better understanding of the operation of the 
contract. Management may then be advised 
during recesses or intermissions of the griev- 
ance settlements which may prove costly. 
The accountant has also an important part 
to carry out when “the third party” enters 
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labor disputes. The chief fault found by 
arbitrators, mediators and fact-finders is 
that management often fails to present its 
story factually, objectively and convincingly. 
The accountant can greatly improve this 
situation not only by having his presenta- 
tions suitable and understandable but by 
insisting that other evidences follow the 
same pattern. This role is even more vital 
when it becomes necessary to enlist public 
support for the company’s position. The 
accountant under such circumstances must 
prepare the data and present it in appealing 
style for publication. 


Building Constructive Relationships 


We have now indicated the accountant’s 
task in preparing for bargaining, carrying 
out the negotiation and in the day-by-day 
labor-management relationships. There still 
remains one area where his contributions 
are most significant. He must endeavor 
to adopt practices and techniques which will 
build good employer-union relationships for 
the future. Conversely, he must scrupulously 
avoid practices, double talk or actions which 
will deteriorate this relationship. 


The unions and the public have come 
pretty generally to distrust most of the 
figures presented by companies. Why? In 
the first place management through its ac- 
countants has sometimes distorted the true 
picture of existing situations. For example, 
some companies even cut their profits over a 
period of years through such devices as 
exorbitant inventory reserves, inflated re- 
serves for income or excess-profits taxes, 
large general contingency reserves and in- 
flated depreciation reserves (which are 
sometimes not in accord with depreciation 
expense reported to the Bureau of Internal 
Revenue). This hiding of profits, however 
legal, can have detrimental effects upon the 
labor-management relationships. 


The accountant must also adopt ways to 
portray the facts of business life in com- 
monly used and understood terminology. 
The conventional financial statement is as 
unintelligible to the average employee, or to 
the public, as Egyptian hieroglyphics. If 
the accountant desires to eliminate distrust 
of his figures, he will have to drop much of 
his technical jargon and semantic com- 
plexities. He must present his data so that a 
nonaccountant may explain it with clarity to 
the rank and file worker. Originally, finan- 
cial statements were intended only for man- 
agement, but now labor analyzes them even 
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One of the most grandiose, man-made 
scenes afforded visitors in Washington, 
D. C., is this view of the grand staircase 
in the Congressional Library. 





more carefully than the employer. The 
research director of District 50 of the United 
Mineworkers in an article appearing in an 
accounting journal said, “The relevant facts 
in a labor-management dispute are not shown 
in corporate financial statements. They are 
concealed and distorted there.” This is a 
severe condemnation and is made with some 
validity. Financial statements are here to 
stay as labor relations tools. The account- 
ant must make them as intelligible as pos- 
sible. Pictorial presentation may be advisable. 
Perhaps also the accountant should investi- 
gate the vehicle of the cash statement. 
Whereas published financial statements are 
not easy to understand, a summary of cash 
receipts and cash outgo has an easily grasped 
resemblance to personal finance. It certainly 
will indicate whether there is money avail- 
able for pensions, for example, or wage 
increases. 


The accounting profession also needs to 
emphasize consistency of interpretation of 
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financial data. This is vital to winning union 
acceptance of figures and estimates. If the 
company accountant interprets the data one 
way and the union accountant in another, 
this will inevitably plant the seed of dis- 
trust in the worker’s mind. Perhaps a stop- 
gap measure is to have the two opposing 
accountants get together and agree on in- 
terpretations to be made. The parties could 
then deal with uniform facts. Many more 
arguments arise over interpretation than 
over the facts involved. 


The accountant can and should make, 
therefore, a valuable contribution to labor 
relations by simplifying methods of presen- 
tation, eliminating technical jargon, making 
uniform interpretations of data and putting 
the financial statement in understandable 





form. Above all he should avoid accounting 
practices which distort the profit or other 
financial picture. 


Conclusion 

We have described the accountant’s role 
in preparing for bargaining, in conducting 
negotiations, in assisting management in 
day-by-day problems and in following prac- 
tices and techniques designed to improve 
labor-management relations. Inherent there- 
in is both a tremendous challenge and an 
indefinite promise. By following through in 
this newly created role, the accountant en- 
larges his corporate stature, enhances his 
professional status and makes a significant 
contribution to human relations. 


[The End] 





ROPE ENOUGH TO HANG YOURSELF 
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The fact of the matter is that, to reach its 
conclusion, the Board hallucinates “either” 
just after “following,” to make the clause 
read “on or after the thirtieth day following 
(either) the beginning of such employment 
or the effective date of the agreement, 
whichever is the later... .” This would have 
been ridiculously easy for Congress to do 
had it been what it meant, and it would 
have put its meaning beyond dispute. With 
it omitted, the natural sense of the language 
requires “either” to be implied hard on the 
heels of “on or after”; thus: “on or after 
(either) the thirtieth day following the be- 
ginning of such employment or the effective 
date of the agreement, whichever is the later 

.’ This is because there is a natural 
connection of sense between the phrases “‘on 
or after” and “whichever is the later,” so as 
to make the one the introduction and the 
other the conclusion of the alternative, to- 
ward which they serve as surrounding brack- 
ets. There is also a natural balance to both 
eye and ear between the words “day” in 
“thirtieth day following” and “date” in “ef- 
fective date of the agreement,” so as to 


make these the co-ordinates and alterna- 
tives separated by “or” and both directly 
subject to “after.” Otherwise, why not have 
said simply “to require as a condition of 
employment membership therein not less 
than thirty days after the beginning of such 
employment or the effective date of such 
agreement, whichever is the later?” Are 
not these the natural markers of the right 
path through this semantic tanglewood ? 


Dare we breathe a faint hope, wild though 
it be, that our marching up and down and 
piping this feeble protest might on some 
far day move the mighty Congress to a 
clearer expression of intent one way or the 
other on this point? It is grievously needed. 
Regarding its present understanding of the 
purpose and effect of escape periods as dis- 
played in the Rock-Ola case, the Board is 
heaving the baby out with the washwater. 
The Rock-Ola contract was as legal as red 
tape, or blue backers, or the Board’s own 
commission, Unless, as Humpty-Dumpty 
insisted to Alice, the question is not what 
the words mean, but simply who’s to be 
master. [The End] 


“People in low life who only work for their daily bread, if they can 
get it by three days work a week will, many of them, take a holiday 
the other three, or set their own price upon their labour.''"—Anonymous, 
Some Thoughts on the Interest of Money. 
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DMINISTRATIVE agencies fully ap- 
‘\preciate the importance of settlement 
agreements, since probably over 90 per cent 
of the matters coming before administrative 
agencies are disposed of informally by this 
device. In the first four years of its 
existence the National Labor Relations 
Board closed 12,227 cases, and in only 8 
per cent of that number was it necessary 
to resort to formal proceedings. 

In Poole Foundry & Machine Company v. 
NLRB, 20 Laznor Cases { 66,549, the Court 
of Appeals for the Fourth Circuit had to 
determine what force and effect must be 
given to such settlement agreements. The 
Poole case is believed to be the first federal 
case to involve this problem. 

The employer in the Poole case had previ- 
ously been charged with the discriminatory 
discharge of certain employees on account 
of their union activity. Although the 
union’s charges had been investigated by 
an NLRB field examiner, no formal com- 
plaint was ever issued by the regional 
director as a result of these charges. The 
employer and the union then entered into 
an agreement of settlement, which was 
approved by the regional director, and 
the union’s charges were withdrawn. The 
agreement included a provision that the 
employer would bargain with the union. 

Thereafter, a number of conferences were 
held between the employer and the union, 
but no agreement was reached. Subse- 
quently, 64 out of 66 of the employees in 
the bargaining unit involved filed a petition 
requesting that the union be decertified on 
the ground that it was no longer their rep- 
resentative. The regional director by letter 
officially notified the employer of the filing 
of the petition. 

At the next bargaining conference with 
the union, which was three and a half 
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months after the signing of the settlement 
agreement, the employer took the position 
that in view of the pendency of the de- 
certification petition, it would not bargain 
with the union unless and until the latter 
furnished proof that it actually represented 
a majority of the employees. 


Nine days after the refusal to bargain, the 
regional director notified the parties that 
he was dismissing the decertification peti- 
tion. The dismissal was appealed to the 
Board, which sustained the director on the 
ground that the employer and the union 
were entitled to a reasonable time within 
which to effectuate the provisions of the 
settlement agreement free from rival claims 
and petitions, which reasonable time had 
not yet elapsed. 


The emplover continued to refuse to 
bargain with the union, and the union filed 
charges of refusal to bargain. The em- 
ployer took the position that it had, under 
the circumstances, a legitimate doubt of the 
union’s majority and right to bargain. The 
Board, however, ordered the employer to 
bargain with the union. 


The court sustained the Board and stated 
that if the employer’s contention was sound, 
“This would permit an employer to commit 
an unfair labor practice by refusing to bar- 
gain collectively with the union, sign a 
settlement agreement undertaking to bar- 
gain with the union, then attempt to have 
a new union certified when dissatisfaction 
with the old union arose among the em- 
ployees because of the unfair labor practice.” 


It was held that a settlement agreement 
clearly manifests an administrative deter- 
mination by the Board that some remedial 
action is necessary to safeguard the public 
interests intended to be protected by the 
NLRA. It was held equally clear that 








the settlement agreement represents an 
agreement by the employer to undertake 
promptly the remedial action set out in the 
agreement rather than to be put to the 
trouble and expense of litigation before a 
trial examiner, the Board and possibly the 
courts. 

By entering into the settlement agree- 
ment, thereby securing a withdrawal of the 
charges of unfair labor practices, the em- 
ployer was bound to bargain in good faith 
with the union for a reasonable period of 
time after such agreement, without ques- 
tioning the union’s lack of a majority. 

Although an agreement entered into with 
the approval of the regional director in 
settlement of an unfair labor practice charge 
is not the same as a formal finding and 
order of the NLRB, it must be given some 
binding force if such agreements are to 
serve the useful purpose of disposing of 
a majority of the NLRB cases without 
formal proceedings. A settlement agree- 
ment is not an admission of past liability, 
but it does constitute a basis for future 
liability and the parties must recognize 
the status thereby fixed. 

The court was not unanimous in render- 
ing its decision. The dissenting justice con- 
tended the majority could not explain on 
any reasonable basis why they were re- 
quiring an employer, innocent of any wrong- 
doing, to bargain with a union which had 
been formally repudiated by 97 per cent 
of the employees. 

Although the policy of the courts is to 
favor settlements, it has been established 
that no admission of guilt is to be imputed 
on account of a settlement. The Board’s 
case rested upon an attempt to give a set- 
tlement agreement a construction at vari- 
ance with established procedure and to give 
it the finality of a judgment made after a 
hearing and the taking of evidence. 

The dissenting justice was convinced that 
to impute an admission of guilt by one party 
to the settlement will add to the work-load 
of the administrative agencies and will 
reduce markedly all settlements made in 
connection with proceedings before the 
agencies. 


Secondary Boycotts 


A decision showing a state of facts which 
does not constitute a secondary boycott is 
Douds v. Sheet Metal Workers International 
Association, Local Union No. 28, 20 Lapor 
CasEs J 66,650. 

The union’s contract with A, a company 
which installed metal radiator covers, pro- 
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hibited the use of covers not made by members 
of that union. A violated the collective bar- 
gaining agreement by using radiator covers 
manufactured by B, a company which 
did not employ members of that union. 
The union called a strike to compel A to 
stop doing business with B. 

B filed an unfair labor practice charge 
against the union, contending that the union 
was violating Section 8 (b) (4) (A) of the 
NLRA. The NLRB asked a federal dis- 
trict court for an injunction against the 
union. The court dismissed the petition 
and held that no secondary boycott was 
shown. 

Although the NLRA does not use the 
term “secondary boycott,” the court de- 
cided that it was the intent of Congress 
in writing that section to prohibit the type 
of action traditionally known as a secondary 
boycott. 

In order to find that a secondary boycott 
existed, it would be necessary to find that 
B was the primary employer and that a 
dispute existed between the union and B. 
In the absence of any evidence of a labor 
dispute with B or any attempt by the union 
to organize B’s employees, it must be con- 
cluded that the union’s dispute was pri- 
marily and solely with A. 

Although the effect of the strike against 
A was to cause A to cease doing business 
with B, this was an incidental effect on a 
“secondary” employer and does not covert 
a lawful “primary” action into an unlawful 
“secondary” action. 


Monopolies Injure Unions 
Only Incidentally 


Treble damages may not be recovered 
by a union under the Clayton Act for loss 
of employment of its members occasioned 
by an agreement in restraint of trade, ac- 
cording to a federal district court. 


Certain motion picture studios conspired 
with a number of unions to restrain trade 
by increasing the production costs of inde- 
pendent picture studios so as to drive them 
out of business. The unions in the agree- 
ment consented to furnish the major pro- 
ducers with their most skilled members, 
to refrain from furnishing skilled members 
to the independent producers, and to furnish 
employees to the independents only at rates 
and under conditions higher and more 
onerous to the independents. 

An association of unions, not a party to 
the agreement, claimed that its member 
unions would be compelled to withdraw 
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their membership and the unions would be 
destroyed, and that members of its unions 
would lose their opportunity for employ- 
ment in the motion picture industry and 
would be compelled to seek employment 
in industries to which they were strangers. 


Since the conspiracy is to restrain trade 
by destroying competitors and is directed 
at the independent producers, the damage 
suffered by the union is incidental to the 
accomplishment of the illegal object. Con- 
sequently, treble damages may not be re- 
covered by the union for the damage thus 
sustained. 

The analogy can be drawn to the inability 
of shareholders, creditors, directors and 
oficers of corporations injured by monopo- 
listic practices of competitors to recover 
their individual losses. Conference of Studio 
Unions v. Loew’s Inc., 20 Laror CASES 


{ 66,655. 


Missouri King-Thompson Act 
Partially Constitutional 


The Missouri King-Thompson Act, which 
was passed “to provide for the mediation 
of labor disputes in public utilities; to 
create a board of mediation . . . to provide 
for the seizure and operation of public 
utilities by the state . to provide for 
the enforcement and to prescribe 
penalties .’ is at least partially consti- 
tutional according to the decision of the 
Missouri Supreme Court in State ex rel. 
State Board of Mediation v. Pigg, 20 Lapor 
CasEs { 66,647. 


The Attorney General had given his 
opinion that the law was unconstitutional 
and advised ‘the state comptroller not to 
pay any bills submitted by the state board 
of mediation created by the law. The state 
comptroller accordingly refused to certify 
for payment a requisition submitted to him, 
and a mandamus action was brought. 


The court invoked the doctrine of sever- 
ability to hold that the conciliation and 
mediation provisions of the act were con- 
stitutional. However, the court made it 
clear at several points in its opinion that it 
was not passing upon the constitutionality 
of the entire law, particularly the sections 
regarding the terms of contract, seizure, 
antistrike and penalty provisions. 


In upholding the constitutionality of the 
specific portions of the act, the court held 
that the act was not in conflict with the 
federal LMRA and that there was no un- 
lawful delegation of legislative power to 
members of the public hearing panels pro- 
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vided for in the act, since the report of the 
public hearing panel under the act is merely 
a recommendation and may not be made 
binding upon the parties unless voluntarily 
accepted by them. 

The parties had hoped for an opinion 
concerning the validity of each and every 
section of the act, but the court stated that 
the constitutionality of the remaining sec- 
tions was not necessary for a proper deter- 
mination of the case presented. 


Refusal to Rehire 
Based on Misconduct Reports 


Where an employer receives statements 
from nonstriking employees and _ super- 
visors accusing strikers of misconduct, the 
employer is justified in denying reinstate- 
ment to the employees so charged. 

The NLRB in Ohio Associated Telephone 
Company v. NLRB, 20 Lapor Cases § 66,651, 
was of the opinion that if such misconduct was 
actually proved, the employer would be 
justified in denying reinstatement to the 
employees. The Board ruled that the testi- 
mony from management representatives 
who had received reports of the violence 
from eyewitnesses was inadmissible under 
the hearsay rule and ordered the employer 
to offer immediate and full reinstatement 
to the employees. 

The Court of Appeals for the Sixth Cir- 
cuit disagreed with the Board and said that 
the Board misconceived the application of 
the hearsay rule. The issue was not 
whether the discharged strikers had been 
guilty of misconduct but whether the em- 
ployer had committed an unfair labor 
practice. 


When the question is raised whether a 
party has acted prudently, wisely, or in 
good faith, the information on which he 
acted, whether true or false, is original and 
material evidence and not hearsay. The 
validity of the ground for the discharges 
is judged by what reasonable employers 
would have done in like circumstances. 
Enforcement of the Board’s order was 
denied. 


Employer-Union Discrimination 


While mere knowledge by an employer 
of an unfair labor practice by a union does 
not make him guilty of the unfair labor 
practice, the circumstances may be such 
as to cast a duty upon the employer, the 
nonperformance of which may well amount 








to acquiescence or participation in the un- 
fair labor practice. 

Members of a maritime union who were 
actively trying to dislodge the existing 
leadership were refused assignment slips 
by which the union sent candidates for 
employment to shipowners. In an action 
against both the employers and the union, 
the employers contended they were com- 
plying strictly with the contract provision 
which obligated them to accept as em- 
ployees only such men as were assigned 
to them by the union. 


The employer was found equally guilty 
with the union on the charge of unfair 
labor practice. The employer knew that 
the union was discriminating against the 
members by denying them job-assignment 
slips under a lawful hiring-hall contract, 
and the refusal of the employer to hire 
such persons by reason of their lack of such 
assignment slips constituted acquiescence 
or participation in the unfair labor prac- 
tice of the union. Under these circum- 
stances, the contract did not afford the 
employer immunity from responsibility for 
the discrimination. 


Pending final disposition of the case by 
the NLRB, the court issued a mandatory 
preliminary injunction against the defend- 
ants, an unusual remedy, but one which 
is within the equity powers of the court.— 
Brown v. National Union of Marine Cooks, 
20 Lanor Cases J 66,643. 


Employee May Not ‘‘Front”’ 
for Noncomplying Union 


While an employee acting individually 
may assert his rights before the NLRB, an 
employee may not act as a “front” or agent 
of a union which has not complied with 
the non-Communist affidavit requirements. 


In the case of NLRB v. Alside, Inc., 20 
Lasor Cases { 66,645, the employer dis- 
charged or laid off all employees within two 
days after the union was organized. The 
officers of the union had not yet filed non- 
Communist affidavits, and the union was 
therefore not entitled to any protection 
under the NLRA. 


The president of the disqualified union, 
who was its chief active protagonist, filed 
charges as an individual but listed the 
names of 31 union employees in the amended 
complaint, and the charges were not lim- 
ited to his own grievances. The Board 
insisted that it was within its discretion 
to accept the charges and to issue its cease 
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and desist order. The employer contended 
the employee was fronting for the union 
and that the charges filed were fraudulent 
in law. 

The Court of Appeals for the Sixth Cir- 
cuit held that the NLRB was without juris- 
diction in the case. The bases of the 
charges were exactly the same as they 
would have been if they had been made by 
the union and signed by the individual as 
its president. 


The court concluded: “Considering the 
question as a whole, it stretches credulity 
to the breaking point to believe that... 
[the individual] did not file the 
charges as a representative of the Union.” 


Another Toothless Law 


Georgia’s Open Shop Law which prohibits 
employment from being made contingent 
on either membership or nonmembership 
in a union is “no more than a statement of 
public policy of this State,” according to 
the Supreme Court of Georgia. 


Three employees who were discharged 
for union membership had applied for a 
permanent injunction ordering their rein- 
statement. The high court refused to grant 
the injunction, since the petitioners had 
already been discharged and injunction is 
never a proper remedy against completed acts. 


As an alternative remedy, damages were 
sought by the employees. The court ruled 
that the fact that wages are payable weekly 
raises a presumption that the contract of 
hiring was by the week. There being no 
allegation to the contrary, the court as- 
sumed the full salary earned by each of the 
petitioners at the end of his or her weekly 
term was paid. In any event, the largest 
amount that the petitioners could collect in 
damages would have been one week’s salary. 
—Sandt v. Mason, 20 Lasor Cases { 66,635. 


Union Campaigns 


In the absence of. violence, coercion or 
other gross misconduct, the NLRB will 
not undertake to censor or police union 
campaigns. 


Distribution of handbills containing what 
an employer may term unprotected promises 
of benefits tantamount to misstatements 
does not suffice as grounds for setting aside 
an election.—Reidboard Brothers Company, 
2 CCH Lapsor Law Reports (4th: Ed.) 
q 11,258. 


January, 1952 @ Labor Law Journal 











A @ A A 


nana. a a i. ae 


pwd 





Labor Law in 


the Making 





and ENACTMENTS 








Labor Laws of States 
Are Extensive 


Although federal legislation, such as the 
Fair Labor Standards Act, the Taft-Hart- 
ley amendment to the National Labor 
Relations Act, and the Social Security Act, 
has been in the spotlight in recent times, 
it is the states which have the major 
responsibility for protective labor legisla- 
tion, according to the Weekly Labor News 
Digest published by the Bureau of Labor 
Statistics. Their jurisdiction over intrastate 
activities affords them a broader field of 
activity. State laws govern systems of 
workmen’s compensation, work safety, pri- 
vate and public employment services and 
establish systems of unemployment com- 
pensation. In addition they frequently reg- 
ulate wages, hours and the work of minors 
—a responsibility which they share with 
the federal government whose legislation 
covers industries affecting the flow of in- 
terstate commerce. 


From year to year the states revise ex- 
isting labor laws or enact new legislation. 
During 1951 substantial changes were made 
by the legislatures of 44 states and 3 territories 
on legislation pertaining to minimum wages, 
child labor and school attendance, industrial 
health and safety and industrial relations. 


In the field of child labor and school 
attendance legislation, five states strength- 
ened their standards. A 14-year minimum 
age standard was broadened in New Hamp- 
shire to apply to all occupations, except 
agriculture and domestic services, instead 
of only to specified occupations. The child 
labor law was amended in Delaware to 
require age certificates for minors seeking 
employment at 16 or 17 years of age. Sim- 
ilar certificates were required for minors up 
to 18 in 22 states, the District of Columbia, 
Hawaii and Puerto Rico by autumn 1951. 


Labor Law in the Making 


In a few states, however, child labor laws 
were relaxed, but in most cases only for 
the duration of the present emergency. 
Children in Florida and Hawaii may be 
employed in the production of motion pic- 
tures, under certain safeguards determined 
by the labor commissioner. In Alaska minors 
of 16 and 17 years of age may now work 
beyond the 8-hour day and the 40-hour 
week during school vacation periods, pro- 
vided they work in accordance with the 
prevailing standards of the industry in which 
they are employed. 


Legislation relating to industrial health 
and safety was given considerable atten- 
tion by a number of states during 1951. 
Interest in this type of legislation has been 
stimulated by the President’s Conference 
on Industrial Safety during the past three 
years. Five states enacted laws requiring 
the reporting of accidents and the violation 
of safety codes. Others now require inspec- 
tion of construction facilities and have 
established specific building standards and 
enforcement procedures. 


In the field of industrial relations, a 
number of states enacted legislation relating 
to mediation, arbitration, or conciliation 
services or procedures. The Arkansas State 
Department of Labor is now authorized to 
offer its mediation services when a work 
stoppage is threatened rather than wait for 
a request from the parties involved. An 
independent panel of five labor mediators 
was created in Maine to supplement exist- 
ing conciliation and arbitration services. The 
Wisconsin legislature amended the Em- 
ployment Peace Act to permit an owner 
who works at the trade of his employees 
to become a member of the same union as 
his employees; and in Minnesota, strikes by 
employees of the state, cities and school 
districts are now prohibited. 
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SSB Co-ordinates Its Rulings 
into Over-all Regulation 


The Salary Stabilization Board recently 
rewrote several of its salary stabilization 
standards and grouped them into a new 
over-all regulation—GSSR 1 (Revised)— 
for the purpose of establishing a “general 
set of rules in a single document.” The new 
regulation, a revision of the Board’s basic 
regulation GSSR 1, supersedes GSSR 1, 
GSSR 3 and General Salary Orders 1 to 6, 
but makes no “substantive changes” in them. 
GSSR 2 on bonuses and GSSR 4 on stock 
options, however, are not affected by the 
revision. The new law went into effect on 
January 1, 1952. 

Under the convenient new grouping, fast 
reference can be had to the Board’s rulings 
on such important things as general, tandem 
and cost-of-living increases; merit and 
length-of-service increases; other types of 
individual salary adjustments; adjustment 
of interplant inequities; new salary plans; 
and overtime pay for foremen. 

For your fingertip reference, the Board’s 
new basic regulation is presented below in 
full text. 


Section 1. General Provisions 


1.1. 
lation: 

(a) The term “employees” means all per- 
sons who are employed in bona fide execu- 
tive, administrative, professional or outside 
salesmen capacities, as those terms are 
defined in paragraph (b), and who in their 
relationships with their employer are not rep- 
resented by duly recognized or certified labor 
organizations, other than the following: 

(1) Physicians employed in a professional 
capacity by licensed hospitals, clinics and 
like medical institutions for. the care of 
the sick or disabled; 
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Definitions.—As used in this regu- 


(2) Attorneys licensed to practice law 
employed in a professional capacity by an 
attorney or a firm of attorneys engaged in 
the practice of his or their profession; 


(3) Employees subject to the provisions 
of the Railway Labor Act, as amended; 


(4) Employees who are bona fide resi- 
dents of and actually employed in Puerto 
Rico, the Virgin Islands or the Panama 
Canal Zone; and 


(5) Such categories of employees as the 
Salary Stabilization Board, with the con- 
currence of the Chairman of the Wage Sta- 
bilization Board, determines should properly 
be under the jurisdiction of the Wage Sta- 
bilization Board. 


(b) The terms “outside salesmen” and 
“bona fide executive, administrative, or pro- 
fessional capacity” shall have the same 
meaning as provided by regulations under 
Section 13 (a) (1) of the Fair Labor Stand- 
ards Act, as amended. The pertinent pro- 
visions of such regulations are reproduced 
as Appendix A to this regulation. 


(c) The term “salaries and other com- 
pensation” shall include all forms of re- 
muneration to employees by their employers 
for personal services, including, but not 
limited to, vacation and holiday payments, 
night shift and other bonuses, incentive 
payments, year-end bonuses, employer con- 
tributions to or payments of insurance or 
welfare benefits, employer contributions to 
a pension fund or annuity, payments in 
kind and premium overtime payments. 

(d) The term “base compensation” means 
compensation paid to an employee for the 
normal work-week, month or other normal 
time unit, exclusive of overtime, extended 
work-week compensation, shift differentials 
or other penalty or premium rates, vacation, 
holiday and like allowances (as distinguished 
from regular salary continued during vaca- 
tions or holidays), bonuses authorized by 
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General Salary Stabilization Regulation 2, 
commissions on sales and other business 
transactions, and pension, insurance and 
health and welfare benefits paid by the 
employer or contributions of the employer 
on account thereof and other fringe benefits. 

(e) The term “group of employees” means 
all employees who an employer has his- 
torically or usually treated together in mak- 
ing the type of adjustments in salaries or 
other compensation that is being made. For 
the purpose of merit or length of service 
increases, the term “group of employees” 
excludes temporary and part-time employees 
and those employed on a trial basis. 

(f) The term “Board” means the Salary 
Stabilization Board. 


(g) The term “Office” means the Office 
of Salary Stabilization. 


1.2. Applicability of this regulation.— 


1.21. Scope of this regulation. This regu- 
lation applies orily to employees as defined 
in subsection 1.1 of this regulation. 


1.22. Applicability to nonfederal govern- 
ment employees. Adjustments in the salaries 
and other compensation of state, county, 
municipal and other nonfederal govern- 
ment employees, whose salaries and other 
compensation are fixed by statute, ordi- 
nance, or regulation of duly constituted au- 
thorities of such governmental bodies, may 
be made, in general conformance with sal- 
ary stabilization regulations, without ap- 
proval by the Office of Salary Stabilization. 
The Office of Salary Stabilization may re- 
view such salary adjustments and revoke or 
modify them if they are found to be in 
conflict with salary stabilization regulations. 


1.23. Applicability to employees of certain 
nonprofit organizations. (a) Adjustments 
in the salaries and other compensation of 
employees of religious, charitable, scien- 
tific, literary, educational organizations and 
cemetery Companies which are exempt from 
federal income taxes under Section 101 (5) 
and (6) of the Internal Revenue Code (the 
pertinent provisions of which are set forth 
in Appendix B to this regulation) may be 
made, in general conformance with salary 
stabilization regulations, without approval 
by the Office of Salary Stabilization, except 
as otherwise provided in paragraph (b). 
The Office of Salary Stabilization may re- 
view such salary adjustments and revoke 
or modify them if they are found to be 
in conflict with salary stabilization regu- 
lations and may revoke the authorization 
granted hereby with respect to any such 
organization. 
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(b) The general authorization hereby 
granted shall not apply to the salaries or 
other compensation of employees of a busi- 
ness enterprise owned or operated by an 
organization defined in paragraph (a) if 
the income of the business enterprise is not 
exempt from federal income taxes. 


1.24. Applicability to sales employees. To 
the extent that the provisions of this regula- 
tion are in conflict with the provisions of 
any other general salary stabilization regu- 
lation relating to sales employees, the pro- 
visions of the latter regulation shall govern. 


1.3. Reduction in compensation not re- 
quired.— Nothing in this regulation shall be 
construed to require the stabilization of sal- 
aries or other compensation for any position 
at less than that paid during the period 
from May 24, 1950, to June 24, 1950. 


1.4. Inequities created by salary adjust- 
ments.—No inequity created by an adjust- 
ment in salary or other compensation 
authorized by this regulation shall consti- 
tute a basis for the adjustment of salaries 
and other compensation under this or any 
other salary stabilization regulation. 


1.5. Application to other laws.—The au- 
thorization of an adjustment in salary or 
other compensation under this or any other 
stabilization regulation shall not constitute 
a determination that the adjustment is valid 
or proper under any other law or regulation 
of the United States or of any state, terri- 
tory, possession or subdivision thereof. 


1.6. Compliance with statutes and orders 
establishing minimum rates of compensa- 
tion.—Increases are hereby authorized in 
salaries and other compensation of em- 
ployees to bring such salaries and other 
compensation into compliance with any ap- 
plicable statute or order of the duly con- 
stituted authorities acting under any law 
of the United States, or of any state, the 
District of Columbia, or any territory or 
possession of the United States establishing 
minimum rates of compensation. 


1.7. Administration of regulations.— 


1.71. Petitions. Petitions for the approval 
of any increase in salaries and other com- 
pensation not otherwise permitted by this 
regulation shall be filed with the Office of 
Salary Stabilization. They shall be pre- 
pared in such form and filed in such manner 
and at such place as may from time to time 
be required by the Office of Salary Sta- 
bilization. 
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1.72. Record keeping required. Employers 
shall keep records sufficient to establish 
compliance with this regulation. Such rec- 
ords shall be maintained for three years fol- 
lowing each calendar year in which any 
salary adjustment was made pursuant to 
this regulation for the purpose of such in- 
spection and the preparation of such reports 
as the Office of Salary Stabilization may 
from time to time authorize or require. 


1.8. Certain regulations and orders su- 
perseded.—Effective January 1, 1952, the fol- 
lowing regulations and orders are hereby 
superseded in their entirety: 

(a) General Salary Stabilization Regula- 
tion 1, adopted on July 5, 1951. 

(b) General Salary Stabilization Regula- 
tion 3, adopted on September 12, 1951. 

(c) General Salary Order 1, dated Au- 
gust 3, 1951. 

(d) General Salary Order 2, dated Sep- 
tember 28, 1951. 

(e) General Salary Order 3, dated October 
12, 1951. 


(f) General Salary Order 4, dated October 
29, 1951. 

(g) General Salary Order 5, dated October 
29, 1951. 

(h) General Salary Order 6, dated October 
30, 1951. 


1.9. Effective date of this regulation.— 
This regulation shall take effect on Janu- 
ary 1, 1952. 


Section 2. Stabilization of Salaries 
and Other Compensation 


2.1. General stabilization of salaries and 
other compensation.—Except as authorized 
by this regulation or under applicable wage 
and salary stabilization regulations in effect 
at the time, no employer shall pay any 
employee and no employee shall receive 
salaries and other compensation at a rate 
in excess of the rate at which such em- 
ployee was. compensated on January 25, 
1951, without approval by the Office of 
Salary Stabilization. 


2.2. General increases to correct certain 
inequities.— 

2.21. Ten per cent increase authorized. If 
general increases in salary levels of a group 
of employees have been less than ten (10) 
per cent since the first regular payroll period 
for such group ending on or after January 
15, 1950, future increases in salaries and 
other compensation may be permitted in 
amounts up to but not in excess of the 
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difference between the permissible ten (10) 
per cent and that total of such increases and 
any other increases chargeable against the 
permissible ten (10) per cent. 


2.22. Definitions under this Section2.2. (a) 
General increases in salaries. For the pur- 
pose of calculating increases in salary levels, 
general increases made prior to January 25, 
1951, need not be included, unless they in- 
creased straight-time earnings for the group 
by one (1) per cent or more, but such in- 
creases shall be included if made subsequent 
to that date. General increases do not in- 
clude merit or length of service increases 
or adjustments as the result of promotions, 
transfers, or the assignment to new or 
changed positions. 


(b) Increases in other compensation. In- 
creases in other compensation, for the pur- 
pose of this subsection 2.2, are prorated 
changes in compensation benefits such as 
night shift bonuses, overtime premium rates, 
vacation, holiday and like allowances, pen- 
sion, insurance, and health and welfare 
benefits paid by employers, or contribu- 
tions of employers on account thereof. 


2.23. Base-pay period abnormalities. Com- 
panies, including groups of employees thereof, 
having no payroll period ending on or about 
January 15, 1950, because they were not in 
operation at that time, or having plainly 
abnormal pay levels during that period be- 
cause of seasonal peculiarities, broad changes 
in product mix, wide swings in employment, 
and the like, may apply to the Office of 
Salary Stabilization for appropriate and 
supportable adjustments of the base-period 
compensation level figures against which 
employee compensation changes are to be 
measured. The Office of Salary Stabiliza- 
tion is authorized to give consideration on 
application to the special problems of sea- 
sonal industries; and to unusual cases in- 
volving firms or industries in which the 
rates on or about January 15, 1950, were 
grossly out of line with their normal rela- 
tionships, provided the parties had no adequate 
opportunity to correct such misalignment 
by January 25, 1951. 


2.24. Rare and unusual cases. In rare and 
unusual cases where the critical needs of 
essential civilian or defense production re- 
quire it, the Office of Salary Stabilization 
is authorized to consider the approval or 
authorization of increases in salaries and 
other compensation greater in amount than 
those specified in subsection 2.21. Such 
cases will be limited to those situations 
where there are serious manpower short- 
ages and in which other governmental agencies 
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concerned with production and manpower 
problems certify to the Office of Salary 
Stabilization that a concerted program has 
been undertaken to remedy the shortages 
and that an increase in salaries or other 
compensation is indispensable to attract 
required labor to or retain it in essential 
civilian or defense industries or plants. 


2.25. Reports. Increases in salaries and 
other compensation permitted by subsection 
2.21 do not require the approval of the 
Office of Salary Stabilization. No such in- 
crease shall be deemed permissible, how- 
ever, unless appropriate written reports are 
filed with the Office of Salary Stabilization 
within twenty (20) days after such in- 
creases are made effective. Such reports 
shall be in such form and shall contain such 
information as the Office of Salary Stabili- 
zation may prescribe. These reports are 
subject to review and, in addition to any 
other penalty provided by law, the increases 
on which they report are subject to revoca- 
tion if they are found to exceed permissible 
limits. 


Section 3. Cost-of-Living Contracts 


3.1. Certain terms defined.—As used in 
this Section 3: 

(a) The term “cost-of-living provision” 
means a provision in a written contract or 
in a written salary plan which establishes 
a defined relationship between the salaries 
of employees covered by the provision and 
a national or applicable local acceptable 
index. 

(b) “Acceptable index” means any Con- 
sumers’ Price Index (frequently referred to 
as the cost-of-living index) published by 
the Bureau of Labor Statistics, or such 
other index as the Board determines to be 
acceptable for the purpose of this section. 


3.2. Certain cost-of-living increases per- 
missible without approval.—Increases re- 


quired by cost-of-living provisions in a 
written contract or in a written salary plan 
formally determined and communicated to 
the employees on or before January 25, 1951, 
may be put into effect without approval by 
the Office of Salary Stabilization. 


3.3. “Charge-off” of cost-of-living in- 
creases.—Increases put into effect under 
this Section based upon changes in an 
acceptable index up to and including Janu- 
ary 15, 1951, shall be charged against the 
amount of increases permissible under sub- 
section 2.21 of this regulation. Increases 
put into effect under this Section 3 based 
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upon changes in an acceptable index after 
January 15, 1951, need not be charged 
against, and may exceed, the amount of in- 
creases permissible under subsection 2.21, 
but such increase shall be charged against 
the amount of increases permissible under 
subsection 4.1. 


3.4. Reports of increases made under 
this section.—Reports of increases made 
under this Section 3 shall be filed with the 
Office of Salary Stabilization not more than 
twenty (20) days after any increase here- 
under is put into effect. Such reports shall 
be in such form and shall contain such 
information as the Office of Salary Stabili- 
zation may prescribe. 


Section 4. Maintenance 
of Compensation Relationships 


4.1. Percentage increases to maintain 
historical or customary relationships.— 


4.11. Authorized percentage adjustments. 
An employer may from time to time make 
adjustments in the salaries and other com- 
pensation of employees subject to the juris- 
diction of the Salary Stabilization Board, 
as provided in subsections 4.12 and 4.13 
without approval of the Office of Salary 
Stabilization, in order to re-establish and 
maintain historical or customary relation- 
ships and differentials which existed on 
January 25, 1951, between the compensation 
of various groups of his employees. 


4.12. Computation of authorized percentage 
increases. (a) For the purposes of this 
regulation: 


(1) The term “base compensation” means 
compensation paid to an employee for the 
normal work-week, month or other normal 
time unit, exclusive of overtime, extended 
work-week compensation, shift differentials 
or other penalty or premium rates, vacation, 
holiday and like allowances (as distinguished 
from regular salary continued during vaca- 
tion or holidays), bonuses authorized by 
General Wage Regulation 14 or General 
Salary Stabilization Regulation 2, commis- 
sions on sales and other business transac- 
tions, pension, insurance and health and 
welfare benefits paid by the employer or 
contributions of the employer on account 
thereof and other fringe benefits. 


(2) An increase in base compensation 
shall include, among others, any cost-of-living 
or tandem increases under the provisions of 
wage or salary stabilization regulations but 
shall exclude merit or length of service 
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increases, increases as the result of promotions 
or transfers or the assignment of an em- 
ployee to a new or changed position, in- 
creases out of the 10 per cent general increase 
fund permitted under wage or salary stabil- 
ization regulations, and increases granted 
in individual cases because of interplant 
inequities. 

(b) The employer shall make separate 
computations for all the employees on his 
payroll subject to the jurisdiction of the 
Wage Stabilization Board, consolidating all 
such payrolls for the purpose on a uniform 
payroll period basis, and for the employees 
on his payroll subject to the jurisdiction of 
the Salary Stabilization Board, consolidat- 
ing all such payrolls for the purpose on the 
same uniform payroll period basis. 

(c) The employer may make such com- 
putations, without approval of the Office 
of Salary Stabilization, as follows: 

(1) Take all payroll periods beginning 
with the first payroll period commencing 
after January 26, 1951, and ending with the 
payroll period as of which the adjustment 
in base compensation authorized by this 
regulation is being computed. 

(2) Compute for each such payroll period 
the dollar amount of all increases in base 
compensation granted in each such payroll 
period to employees subject to the jurisdic- 
tion of the Wage Stabilization Board. 

(3) Divide the dollar amount of the total 
increases in base compensation for each 
payroll period in which increases have taken 
place by the dollar amount of the total base 
compensation paid all such employees for 
the payroll period. The result shall be con- 
sidered the percentage increase granted in 
that payroll period. 

(4) Add the percentage increases for each 
payroll period. The result shall be con- 
sidered the gross percentage increase in 
base compensation granted such employees 
for all payroll periods included under sub- 
paragraph (1). 

(5) Compute similarly the gross percent- 
age decrease in base compensation of such 
employees for all such payroll periods and 
deduct such percentage from the gross per- 
centage increase computed in subparagraph 
(4). The result shall be considered the net 
percentage increase in base compensation 
granted such employees during all payroil 
periods included under subparagraph (1). 

(6) Compute the net percentage increase 
in the base compensation of employees sub- 
ject to the jurisdiction of the Salary Stabili- 
zation Board for all payroll periods included 
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under subparagraph (1) in the same manner 
as the net percentage increase in the base 
compensation of employees subject to the 
jurisdiction of the Wage Stabilization Board 
was computed in subparagraphs (1) to (5) 
of this paragraph (c). 


(d) If the net percentage increase granted 
to employees subject to the jurisdiction of 
the Salary Stabilization Board is less than 
the net percentage increase granted to em- 
ployees subject to the jurisdiction of the 
Wage Stabilization Board, the difference 
represents the authorized percentage of base 
compensation of the employees under the 
jurisdiction of the Salary Stabilization Board 
by which their salaries and other compen- 
sation may be adjusted. The dollar amount 
obtained by multiplying by this authorized 
percentage of the total base compensation pay- 
roll for such employees for the last payroll 
period included in the computation is the 
fund available to the employer per payroll 
period for future increases in salaries and 
other compensation. 


4.13. Increases subsequent to the computa- 
tion of the first adjustment. (a) If an em- 
ployer desires to make adjustments in 
salaries and other compensation of employees 
under the jurisdiction of the Salary Stabili- 
zation Board pursuant to this regulation, 
subsequent to the first computation of the 
amount of authorized percentage increases 
pursuant to subsection 4.12, he may proceed 
in the same manner as outlined in subsec- 
tion 4.12. Each subsequent computation, 
however, shall begin with the payroll period 
immediately following the close of the last 
payroll period used by the employer in 
the preceding computation made pursuant 
to subsection 4.12. 


(b) Any authorized percentage increase 
in the compensation of employees subject 
to the jurisdiction of the Salary Stabilization 
Board available to but unused by the em- 
ployer under a preceding computation of 
percentage increases authorized under this 
regulation may be added by the employer 
to the authorized percentage increase ob- 
tained in a subsequent computation and may 
be used in computing the dollar amount 
thereof. 


4.14. Distribution of authorized increases. 
(a) The aggregate fund or any portion 
thereof under subsections 4.12 and 4.13 of 
this regulation shall be available to the em- 
ployer for adjustments in salaries and other 
compensation subject to the following limi- 
tations: 
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(1) Increases in salaries and other com- 
pensation authorized by this regulation may 
only be granted if the employer first applies 
so much of the fund as may be needed to 
restore historical or customary differentials 
in his company between the compensation 
of foremen and supervisors and employees 
supervised by them and thereafter to re- 
move any existing inequities in the compen- 
sation of other employees or groups of 
employees subject to the jurisdiction of the 
Salary Stabilization Board. 


(2) Any part of the fund not distributed 
pursuant to subparagraph (1) shall then be 
available to the employer for adjustments in 
salaries and other compensation for any em- 
ployees, including those whose salaries and 
other compensation were increased under 
subparagraph (1), but no employee shall 
receive out of such part of the fund an in- 
crease in compensation in excess of the 
authorized net percentage available under 
this regulation. 


(b) To the extent that the aggregate 
fund available under this regulation has not 
been otherwise distributed, any part of the 
balance may be added to the bonus fund 
authorized by General Salary Stabilization 
Regulation 2 and paid by way of bonuses. 


(c) Any increase in salaries and other 


compensation authorized by this regulation 
shall not be chargeable against the ten (10) 
per cent general increase fund available to an 
employer for increases in salaries and other 
compensation under subsection 2.21 of this 
regulation. 


4.15. Substitute methods of computation. 
In any case in which, because of the em- 
ployer’s payroll practices or for any other 
reason, the employer is unable to make the 
computations provided for in subsections 
4.12 and 4.13, he may apply to the Office of 
Salary Stabilization for approval of a sub- 
stitute computation to accomplish substan- 
tially the same purpose as the computation 
provided for in such sections. The Office 
of Salary Stabilization may approve any 
such application provided that it finds that 
the substitute formula is consistent with the 
computation provided for in, and with the 
purposes of, this regulation. 


4.2. Extended work-week compensation 
for foremen and supervisors.—(a) An em- 
ployer who on or prior to January 25, 1951, 
had a plan or practice of paying foremen or 
supervisors additional compensation for 
hours worked in excess of a normal work- 
week may continue to pay additional com- 
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pensation to such employees in accordance 
with such plan or practice. 

(b) An employer who did not have such 
a plan or practice may pay a foreman or 
a supervisor in a position comparable to a 
foreman additional compensation during a 
regularly extended work-week for hours 
worked in excess of the normal work-week, 
but the additional compensation shall not, 
without approval of the Office of Salary 
Stabilization, exceed his straight-time rates. 


4.3. Adjustment of interplant inequities. 
—The Office of Salary Stabilization is here- 
by authorized to approve adjustments in 
salaries and other compensation of employees 
subject to the jurisdiction of the Salary 
Stabilization Board in order to correct inter- 
plant inequities in a manner consistent with 
the general policies of the Salary Stabiliza- 
tion Board and based upon industry or area 
practice and other pertinent factors. 


Section 5. Merit and Length-of- 
Service Increases, Promotions and 
Other Changes in Position 

5.1. General provisions.— 

5.11. Definitions. 


(a) “Salary range” means a scale of 
salaries for a position or classification with 
minimum and maximum salaries which are 
either clearly designated or are established 
by specific formula. Each range is defined 
by a minimum and a maximum salary and 
may be expressed as the spread between the 
two, or it may be expressed by a series of 
specific salaries between the minimum and 
maximum. 


(b) “Salary range method of payment” 
means the determination of individual sal- 
aries in accordance with a salary range, 
based on merit or length of service or a 
combination of the two. 


(c) “Personal or random method of pay- 
ment” for a group of employees means the 
method of payment employed for such em- 
ployees in the absence of the salary range 
method of payment. 

(d) “Salary plan” means a plan contained 
either in a written statement of policy or 
procedure, or in a written notice that has 
been furnished to or posted for the em- 
ployees, or in some combination of these 
documents. The plan must contain a salary 
range for each group of employees covered 
by the plan and must show clearly desig- 
nated minimum and maximum rates for 
each position or classification. In accordance 
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with the normal operation of the salary plan 
the employee would normally be reviewed 
for a merit increase or entitled to a length 
of service increase at or before the time 
the increase may be granted. 


5.12. Applicability to revised salary sched- 
ules. This Section 5 shall apply only to 
salaries, salary ranges and salary plans in 
effect on January 25, 1951, or thereafter 
authorized or approved under applicable 
general wage or salary stabilization reg- 
ulations. 


5.13. Increases shall not justify price in- 
creases. Salary adjustments made under this 
Section 5 shall not, except as otherwise 
provided by the Defense Production Act of 
1950, as amended, furnish a basis either to 
increase price ceilings or to resist otherwise 
justifiable reductions in price ceilings, and 
employers making such adjustments shall 
be deemed to have made a representation to 
that effect. 


5.2. Merit and 
creases.— 

5.21. Under the salary range method of 
payment. (a) Merit or length-of-service in- 
creases may be granted, in accordance with 
the terms of a salary plan, to the employees 
covered by the plan, but the employer must 
in all respects conform to the plan. If the 
plan authorizes merit or length-of-service 
increases in any calendar year for a group 
of empioyees in a total dollar amount in 
excess of six (6) per cent of the total base 
compensation of the employees in such 
group, such increases may be granted to 
employees in the group, provided that the 
total dollar amount of all merit and length- 
of-service increases that are granted in the 
calendar year to all employees subject to 
the jurisdiction of the Salary Stabilization 
Board (including the employees covered by 
the plan) shall not exceed six (6) per cent 
of the total base compensation of all such 
employees during the calendar year. 


(b) In the absence of a salary plan, an 
employer with a salary range for a group 
of employees but without a salary plan for 
the group may grant merit and length-of- 
service increases to the employees in the 
group in any calendar year up to an amount 
not in excess of six (6) per cent of the total 
base compensation of the employees in the 
group; provided, however, that no employee 
shall be raised to a salary higher than the 
maximum of the salary range for his position 
or classification. The maximum amount of 
such increases that may be granted shall be 
computed on a per payroll period basis as 
follows: 
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(1) Total the base compensation for the 
payroll period ending nearest January 15 of 
the current calendar year of all the em- 
ployees in the appropriate group. This total 
may be expressed as a weekly, monthly or 
other figure, in accordance with past payroll 
practice. Six (6) per cent of this figure is 
the total dollar amount which may be 
granted for future merit and length of serv- 
ice increases per payroll period in the cur- 
rent calendar year. 

However, if base payrolls have increased 
during the course of the current year, a 
larger fund for merit and length of service 
increases may be obtained by averaging the 
totals of the base compensation for the pay- 
roll periods ending nearest the fifteenth day 
of each elapsed month of the year and apply- 
ing six (6) per cent to this average. 


(2) The total of the dollar increases so 
authorized for each payroll period during a 
calendar year constitutes the maximum dol- 
lar amount of merit and length-of-service 
increases which may be granted during that 
calendar year. 


(3) Regardless of the particular payroll 
period in which merit and length-of-service 
increases are granted, the dollar amount of 
all such increases in any payroll period shall 
be multiplied by the number of payroll 
periods in the calendar year for the purpose 
of determining the total dollar amount of 
the merit and length-of-service increases 
granted during the calendar year. The total 
dollar amount so determined shall not exceed 
the maximum authorized in paragraph (2). 


(4) All merit and length-of-service in- 
creases, including those granted to employees 
who thereafter quit or were thereafter pro- 
moted, transferred or otherwise separated 
from their positions, shall be charged against 
the amount allowable for such increases. 
Increases granted to temporary and part- 
time employees and those employed on a 
trial basis and increases resulting from pro- 
motions or transfers of employees shall not 
be charged against the amount allowable 
for such increases. 


5.22. Under the random or personal method 
of payment. An employer with a personal or 
random method of payment for a group of 
employees may make merit or length-of- 
service increases to such employees within 
the following limitations: 


(a) The total dollar amount of all merit 
and length-of-service increases that may be 
granted in any calendar year to employees 
in the group, expressed as a percentage of 
the total of their base compensation, shall 
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not exceed six (6) per cent (as computed in 
paragraph (b) of subsection 5.21); and 


(b) The maximum increases granted to 
any employee shall not exceed ten (10) 
per cent of his salary. 


5.3. Promotions or transfers to higher 
paid positions.—When a bona fide promotion 
or transfer of an employee to a higher paid 
position is made and the employee is re- 
quired to perform the normal duties of such 
position, the employee’s salary may be in- 
creased in accordance with the provisions of 
subsections 5.31 and 5.32. 


5.31. Positions with salary ranges. (a) If 
the position to which the employee is pro- 
moted or transferred has a salary range, the 
salary within the range to which the em- 
ployee may be increased shall be governed 
by the practices or policies set forth in a 
written statement of policy or procedure in 
actual operation on January 25, 1951. If 
such written statement did not exist or it 
did not contain specific policies or practices 
governing the salary to which a newly pro- 
moted or transferred employee may be 
increased, the employee may be increased 
to a salary corresponding to his ability, 
experience, and training, provided such sal- 
ary is not in excess of the salary paid to 
an employee having the most nearly com- 
parable duties and responsibilities as estab- 
lished by relevant records. 

(b) Such increase shall not be deemed a 
merit or length-of-service increase if made 
within 90 days after the promotion or 
transfer. 


(c) In no event shall the employee’s 
salary be increased to a salary in excess of 
the maximum of the salary range of the 
classification to which he is promoted or 
transferred. 


5.32. Positions under random or personal 
method of payment. (a) An employee in, 
or promoted or transferred into, a group 
with the personal or random method of 
payment may be promoted or transferred 
to a higher paid position and increased to a 
salary corresponding to his ability, experi- 
ence and training, provided such salary is 
not in excess of the highest salary paid to 
an employee having the most nearly compar- 
able duties and responsibilities, as established 
by relevant records. 

(b) Such increase shall not be deemed a 
merit or length-of-service increase if made 
within 90 days after the promotion or 
transfer. 

5.33. Sworn certificates. (a) In the case 
of increases in salaries or other compensa- 
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tion made as the result of promotions or 
transfers, there shall be attached to the 
payroll or personnel records of the em- 
ployer a supporting certificate sworn to by an 
officer of the corporation, or, if the employer 
is a partnership, by one of the partners, or, 
if a sole proprietorship, by the proprietor. 


(b) The certificate shall in each case state 
that the promotion or transfer which has re- 
sulted in the increase in salary or other 
compensation is a bona fide promotion or 
transfer and shall summarize the pertinent 
facts supporting that conclusion. 


(c) Such certificate shall be made at the 
time of the promotion or transfer or at 
least once a month with respect to all em- 
ployees promoted or transferred during the 
preceding month. 


5.4. Demotions or transfers to lower 
paid positions.—(a) Except as otherwise 
provided by paragraph (b) and (c), an 
employee permanently transferred to a 
lower paid position may be paid no more 
than the maximum salary for such position. 
Such transfer shall, in any event, be deemed 
permanent if the employee remains in the 
lower paid position for more than ninety 
(90) days. 


(b) Provided an employee actually per- 
formed the duties of a higher paid position 
for more than one hundred twenty (120) 
days, the reduction in salary to the maxi- 
mum authorized by paragraph (a) may be 
effected on a graduated basis in accordance 
with a past plan or practice set forth in 
a written statement of policy or procedure 
in actual operation on January 25, 1951. If 
such written statement did not exist, the 
employer may effect such reduction in sal- 
ary on a prorated basis provided the re- 
duction is accomplished in full within six 
(6) months after the date on which the 
transfer or demotion to the lower paid position 
was deemed permanent. 


(c) In the case cf an employee who has 
been in his position for at least three (3) 
years and who is transferred or demoted to 
a lower paid position because of sickness, 
disability or superannuation, the employer 
may continue to pay the salary for the 
previous position. 


5.5. Salaries for new employees.— 


5.51. Payment under salary range method. 
(a) A new employee may not be hired at 
a salary exceeding the minimum of the 
established salary range of the classification 
into which he is hired, except as provided 
by this subsection 5.51. 
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(b) A new employee with more than the 
minimum ability, experience and training re- 
quired for the classification into which he 
is hired may be hired at a salary within the 
established salary range corresponding to 
his ability, experience and training. 


(c) A new employee may be hired at a 
lower salary and subsequently increased to 
a higher salary corresponding to his ability, 
experience and training within a period not 
to exceed one hundred twenty (120) days. 
Such an increase shall not be deemed a 
merit or length-of-service increase. 


(d) In no event shall a new employee be 
paid a salary higher than the maximum of 
the salary range of the classification into 
which he is hired. 


5.52. Payment under personal or random 
method. An employee hired into a group 
with the personal or random method of 
payment may be hired (a) at a salary cor- 
responding to his ability, experience and 
training, but such salary must not be in 
excess Of the salary paid to an employee 
having the most nearly comparable duties 
and responsibilities, as established by rele- 
vant records, or (b) at a lower salary and 
subsequently increased, within a period not 
to exceed one hundred twenty (120) days, 
to a salary corresponding to his ability, 
experience and training but not in excess of 
the salary paid to an employee having the 


most nearly comparable duties and re- 
sponsibilities, as established by relevant 
records. Such an increase shall not be 


deemed a merit or length-of-service increase. 


5.6. Salaries for new or changed posi- 
tions.— 


5.61. Basis for establishing salaries. Sala- 
ries for new or changed positions may be 
established in accordance with the methods 
and principles in effect on January 25, 1951, 
for maintaining a balanced relationship be- 
tween the salaries for the various positions 
and jobs in the company. If no such system 
was in effect on that date, the salaries estab- 
lished for the new or changed position 
must be related to salaries for the most 
nearly comparable positions, making proper 
allowances for any difference in the require- 
ments of knowledge, skill, duties, responsi- 
bilities or other factors normally taken into 
account. Slight or inconsequential changes 
in duties or responsibilities shal] not pro- 
vide the basis for establishing new classifi- 
cations, salaries or salary ranges, nor justify 
changes in existing classifications, salaries 
or salary ranges. 
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5.62. Sworn certificate. In the case of 
each new or changed position, there shall 
be attached to the payroll or personnel 
records of the employer a supporting cer- 
tificate sworn to by an officer of the corpo- 
ration, or if the employer is a partnership, 
by one of the partners, or, if a sole pro- 
prietorship, by the proprietor. The certifi- 
cate shall in each case state that the new or 
changed position is necessary to the oper- 
ations of the company and has been estab- 
lished in good faith and shall summarize 
the pertinent facts supporting that conclu- 
sion. Such certificate shall be made at the 
time of the creation of the new or changed 
position, or at least once a month with re- 
spect to ail new or changed positions 
created during the preceding month. 


5.7. Reductions in compensation not re- 
quired for certain transferred employees.— 
Notwithstanding anything to the contrary 
in this regulation, an employee employed 
at a plant of an employer and who was 
actually employed in good faith for the 
purpose of working at such plant, may be 
transferred to a similar or comparable 
position in another plant of the same 
employer without reduction in salary or 
other compensation. Any such transferred 
employee may continue to be paid in ac- 
cordance with the authorized plan or prac- 
tice of the employer applicable to the position 
in the plant from which he was transferred. 


Section 6. New or Modified 
Salary Schedules or Plans 


6.1. Prerequisites for approval of new 
salary plans or modifications of existing 
salary plans.—A new salary plan or modifi- 
cation of an existing plan governing indi- 
vidual salary increases may be approved by 
the Office of Salary Stabilization in the 
light of the employer’s past practice and of 
relevant practice in the industry, occupation 
or area, as may be appropriate. The ap- 
plication for approval of such a plan must 
include: 

(1) Description of each position or classi- 
fication. 

(2) The grouping of positions into salary 
grades or levels. 
position or 


(3) Salary range for each 


classification. 
(4) Specified limits for increases. 


(5) The time or times for review for the 
purpose of merit or length of service in- 
creases, 
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(6) Adequate data in support of any past 
practice or relevant practice in the industry, 
occupation or area upon which the employer 
relies. 

6.2. Salary schedules for new plants.— 

6.21. Definition of “new plant.’ The term 
“new plant” means a plant, enterprise or 
other employment unit, which on January 
25, 1951, had not commenced the production 
of the materials or the rendition of the serv- 
ices for which it is established or converted. 


6.22. Criteria for establishing rates of sal- 
aries in new plants. The following criteria 
shall be applied in determining and evalu- 
ating a schedule of salaries in new plants: 

(a) In a new plant of an existing enter- 
prise, established at the same location, the 
salaries for the positions in the new plant 
shall be the same as the lawful salaries for 
the same or comparable positions in the 
existing enterprise. 

(b) In all other cases (except as other- 
wise authorized for transferred employees 
by subsection 5.7) the schedule of salaries 
for the new plant shall not exceed: 

(1) Salaries for the same or comparable 
positions in the same industry in the same 
local employment area, or, if none 

(2) Salaries for the same or comparable 
positions in a comparable industry in the 
same local employment area, or, if none 

(3) Salaries for the same or comparable 
positions in the same industry located in 
the most nearly comparable employment area. 

(c) For the purposes of paragraph (b) of 
this subsection, where only the comparable 
salaries for key jobs are available in a given 
employment area, such salaries may be 
selected, and the schedule may be con- 
structed by interpolation with proper re- 
lationships between the salaries of other 
positions and the salaries of the key positions. 


6.23. Procedures for establishing rates of 
salaries in new plants. (a) A new plant shall 
file with the Office of Salary Stabilization 
a report containing the following: 

(1) A statement of the facts relied upon 
to support the conclusion that it is a new 
plant; and 

(2) A schedule of the salaries which 
are in effect for each classification; and 

(3) A statement explaining how the criteria 
specified in subsection 6.22 have been ap- 
plied in determining the salaries. 

(b) Requests for approval of salary plans 
for new plants shall include the data speci- 
fied in subsection 6.1 of this regulation. 
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(c) The report required by paragraph 
(a) of this subsection must be filed at least 
three weeks prior to the proposed date for 
hiring employees. If, after submitting the 
report, the employer receives no communi- 
cation pertinent thereto from the Office of 
Salary Stabilization, the salaries may be put 
into effect, subject to the condition, which 
shall be communicated by the employer to 
all employees affected by the schedule, that 
the salaries are interim salaries payable 
pending receipt of a ruling as to their ap- 
provability and subject to adjustment with 
respect to payroll periods beginning after 
the date of receipt by the employer of any 
ruling of partial disapproval. 


6.24. Requests for modification. The Office 
of Salary Stabilization, in accordance with 
regulations or statements of policy issued 
by the Board, will consider requests for 
modification of the criteria specified in sub- 
section 6.22 where the application of such 
criteria with respect to the internal struc- 
ture of a salary schedule or with respect to 
supplemental compensation practices would 
be unworkable or would cause undue hard- 
ships in the circumstances of the particular 
case. Such requests should be accompanied 
by a full and clear statement of the circum- 
stances on which the request is_ based. 
Terms of compensation not in accordance 
with subsection 6.22 may not be put into 
effect without prior approval by the Office 
of Salary Stabilization. 


Section 7. Auxiliary Pay Practices 


7. (a) Operation of any of the following 
plans or practices may continue if the plan 


or practice was in effect on or before 
January 25, 1951, and the method of ap- 
plication is consistent with the method of 
application over a reasonable period of time 
prior to January 25, 1951: 

(1) The normal operation or application 
of incentive rates or plans; or 

(2) Change from one shift to another; or 

(3) The payment of overtime, premium 
or penalty rates; or 

(4) Severance or 

(5) Other similar auxiliary pay practices. 

(b) Benefits from an insurance or wel- 
fare plan or coverage under a pension plan 
which accrue to an individual employee as 
a result of a change in his length of service, 
classification, earnings, or similar individual 
circumstances may be provided or adjusted 
in amount if made pursuant to the specific 
terms of a plan in effect on January 25, 1951. 
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Funny 


Laughter Is Legal. Francis Leo Golden. 
Frederick Fell, Inc., 386 Fourth Avenue, 
New York 16, New York. Third printing, 
1951. 280 pages. $2.95. 

This is not a new book but it has been 
back on the press so often that it deserves 
mention again. It is a collection of anecdotes 
regarding the law profession. The humorous 
stories will enliven any public appearance 
a lawyer is called upon to make on infre- 
quent occasions. 


Unfunny 


The Price of Price Controls. 
Commerce of the United States, 
ington, D. C. 1951. 54 pages. 50¢. 

This is a report in booklet form on the 
operation of price controls. It analyzes 
both sides of the question “Should we have 
price controls?” and concludes that price 
controls have never worked for any length 
of time. They bring about higher taxes. 
They exert greater pressure on business and 
industry. They delude the consumer, cur- 
tail production and are largely ineffectual 
in fighting inflation. 


Time-Motion Téchnique 

The Handbook of Advanced Time-Motion 
Study. L. Arthur Sylvester. Funk & 
Wagnalls Company, 153 East 24th Street, 
New York 10, New York. 1950. 273 
pages. $5. 

The theory that is presented in this study 
is an outgrowth of an early article by the 
author printed in the September, 1921 issue 
of Industrial Management and titled “Measur- 
ing the Human and Mechanical Elements 
in Manual Work.” 

The author states at the outset that every- 
one can benefit from a_ well-understood 
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theory and carefully validated time-and- 
motion study technique. 

One of the serious shortcomings of cur- 
rent technique is that union and company 
time-study men have come out with widely 
different results. Each interest has sought 
to further its own ends in this manner. 

Time-and-motion study is not a narrow 
subject designed for particular interests. 
It is an arithmetic, an attitude toward 
humanity at work and an integral part of 
the whole of our industrial life. 

The author maintains that when manage- 
ment and labor are following correct time- 
and-motion study theory and practice the 
interests of society will be given precedence. 

Time-and-motion study has and is accept- 
ing new responsibilities. New theories and 
practices are being furthered. The future 
of this field depends upon our dissatisfaction 
with current procedure, on the caliber of 
personnel in the field and on soundly 
guided research. 

“Research should be in the hands of the 
engineering schools, engineering societies 
and institutions that are free from the in- 
fluence of those who have professional 
services to sell or who are partisans in 
labor-management bargaining.” 


Union teader Handbook 


Union Leadership Training. A. A. Liveright. 
Harper & Brothers, 49 East 33rd Street, 
New York 16, New York. 1951. 265 
pages. $3.50. 

Twenty union education directors and 
university people, active in union leadership 
training, met in Chicago in mid-October of 
1949. At this conference the need for a 
handbook for training union officers was 
stressed. This book is an outgrowth of 
that conference. 
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Universities can help censiderably in the 
development of a leadership training pro- 
gram. They can provide teachers and 
physical facilities. They can prepare teach- 
ing materials. They can advise. The In- 
dustrial Relations Center of the University 
of Chicago has been studying the techniques 
and methods of leadership development in 
the company and union for the past five 
years. 


Although the universities have made such 
contributions, the major responsibility in 
such a program belongs to the unions. The 
author states that union leaders should 
have the lion’s share in the task of planning. 
Many union officers have teaching abilities 
which should not be overlooked. In some 
basic subjects they do better than many 
professional teachers. 


Although this handbook is designed pri- 
marily for the union leader, it may be noted 
that many of the techniques given have 
been useful for other groups interested in 
adult education. 


How Some Laws Are Made - 


Legislation by Collective Bargaining. Gil- 
bert Y. Steiner. University of Illinois, 
Institute of Labor and Industrial Relations, 
704 South Sixth Street, Champaign, Illinois. 
1951. 62 pages. 

The Institute of Labor and Industrial 
Relations, University of Illinois, has issued this 
study to further better understanding of 
the way labor laws are enacted. It is 
concerned only with unemployment com- 
pensation laws. 


When two or more parties who are vitally 
interested in certain legislation compose 
their differences into a legislative measure 
and urge its enactment, we have the agreed 
bill process. 


Taxes in Your Future 


Management Planning for Corporate Taxes. 
Controllership Foundation, Inc., One East 
42nd Street, New York 17, New York. 
1951. 52 pages. $4. 


Management thinking, which not too many 
years ago concerned itself primarily with 
problems of sales, production and finance, 
is forced by events to always be conscious 
of the impact of taxes on any management 
decisions in these fields. 


This 8% by 11 page-size booklet is pre- 
pared by the research arm of Controllers 


Books . . . Articles 


Institute. Four main parts of this study 
take up the following problems: minimiz- 
ing corporate income taxes; effects and 
decision making (dealing with wages, sales, 
finance, fixed assets and the legal form of 
organization decisions) ; management attitudes 
and organization for tax administration. 


Many of the case studies that are used 
in this publication were obtained with the 
aid of the accounting staff of the School of 
Business of the University of Chicago, 
which conducted interviews and shared in 
the preparation of this report. One com- 
pany interviewed believed in tax educa- 
tion of its own staff. It used bulletin 
board information and the company pub- 
lication as helpful adjuncts to the promotion 
of tax consciousness. One company makes 
it a practice to keep union representatives 
informed of the tax situation, such as the 
total deduction in the payroll as well as the 
amount of taxes borne by the company 
itself. 


This is an interesting study supervised 
by an outstanding panel of members of the 
Controllers Institute. 


Statute of Liberty 


The Declaration of Independence and What 
It Means Today. Edward Dumbauld. Uni- 
versity of Oklahoma, Norman, Oklahoma. 


1950. 194 pages. $3. 


The Declaration of Independence is a 
basic document of the Government of the 
United States. More than that, it is a basic 
document of government. People refer to 
the Constitution of the United States as the 
basic document, overlooking the fact that 
the Declaration of Independence states the 
principles of government which the Consti- 
tution seeks to give effect to. 


The author has done a wonderful job of 
research in order to present the meaning 
behind the many pertinent phrases of the 
Declaration of Independence. A study of 
this document as outlined reveals the gap 
between a communistic government and the 
government of our republic. The philosophy 
of the two are poles apart. Our founders 
believed government to be a servant of the 
people and they stated this belief: ‘That 
to secure these Rights Governments are 
instituted among Men, deriving their just 
Powers from the Consent of the Governed 

.”. The Soviet philosophy places the gov- 
erned in a position of servant to the state, 
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as did some ancient Greek government 
philosophers. 

The Declaration of Independence stands 
before the world as a guide to any “one 
people” for the establishment of their own 
government when they, like our colonists, 
find it “becomes necessary for one People 
to dissolve the Political Bands which have 
connected them with another ... .” At 
the same time there is a warning in this 
book—-a most overlooked lesson in history. 
“The few centuries during which English 
and American Governments have given a 
measure of freedom to the people may be 
regarded as exceptional. It is perhaps pos- 
sible that free government will prove in- 
compatible with survival in the atomic age.” 
The imminence of political campaigns in 
which politicians do a lot of shouting about 
our freedoms, our free institutions and free 
government presents an excellent opportu- 
nity for the citizens who possess a deeper 
understanding of the principles enunciated 
by this document to measure the worth of 
the politician and his understanding of the 
real basis of this government. Such study 
should help thinking people to recapture the 
philosophy of the statesman who conceived 
this government and who “with a firm 
Reliance on the Protection of divine Provi- 
dence” mutually pledged to each other their 
lives, their fortunes and their sacred honor. 





ARTICLES 


Appraisal of the Fair Labor Standards 
Act of 1938 .. The operation of the 
FLSA in the 13 years since its enactment 
has resulted in unsettled case law, char- 
acterized by conflicting interpretations as 
to application in various involved fact situ- 
ations. This article presents a summing-up 
of cases posing legal and practical problems 








under the acti——Wecht, “Legal and Prac- 
tical Aspects of the Federal Fair Labor 
Standards Act,” Dickinson Law Review, 
October, 1951. 


Selling the Right to Work . .. The 
work-permit system as it has been practiced 
in numerous union locals is examined by the 
chief of the Industrial Analysis branch of 
the NLRB. The author has found his 
material in the records of court cases, in 
union documents and in interviews with 
union officials whose names have been with- 
held from publication.—Lahne, “The Union 
Work Permit,” Political Science Quarterly, 
September, 1951. 


Old Order Changes Giving rise to 
the need for re-evaluating the American 
patent system, operations and results in 
the present-day industrial order evoke the 
comment of a George Washington Univer- 
sity law professor.—Oppenheim, “A new 
Approach to Evaluation of the American 
Patent System,” Journal of the Patent Office 
Society, August, 1951. 


Choosing Up Partners . . . In the close 
corporation, the “personal element is a 
significant factor, since the stockholders 
are not mere absentee owners but work 
together as partners.” So says the author 
in a discussion of stock-purchase and sur- 
vivor-purchase agreements, expanded from 
a lecture which he delivered before the 
Chicago Bar Association last spring.— 
Smith, “Share Repurchase Agreements,” 
Chicago Bar Record, September, 1951. 


Conventional Problems in Ratemaking 
. . . What does the process of establish- 
ing a rate base for intrastate telephone 
service involve? Why is valuation of ex- 
ceptional interest in the postwar telephone 
cases ?’—Rose, “The Bell Telephone System 
Rate Cases,” Virginia Law Review, June, 1951. 
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the federal Board now has complete authority 
to investigate, approve or disapprove the 
union conduct in question. Finally, pre- 
cisely the same conduct governed by the 
state court in Erwin Mills could be governed by 
the federal Board under the Taft-Hartley Act. 


Enough has been said, it is submitted, to 
establish that neither Allen-Bradley nor Briggs- 
Stratton, the cases relied on by the North 
Carolina court, is a valid precedent for that 
court’s ruling. Neither case, properly under- 
stood, supports the proposition that the 
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states are free to regulate conduct specifically 
regulated by the federal legislation. It would 
be different if the picket-line violence and 
intimidation were regulated by the state, not 
because they interfered with employee rights, 
but because they violated the employer’s 
common law right to continue his business 
free of the union’s unlawful, and even crimi- 
nal, interference; for the Taft-Hartley Act, 
like the Wagner Act, does not make it an 
unfair practice for a union to interfere vio- 
lently with an employer’s conduct of his 
business. However, there is no evidence in 
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the decision of the North Carolina court 
that such was the basis of its ruling. 


All this is not to say that the result 
reached by the North Carolina court is 
“wrong.” In fact, there are two forceful 
reasons for concluding that the actual deci- 
sion was sound, even though the reasoning 
in support was inadequate. The first of 
these reasons lies in many dicta in recent 
United States Supreme Court decisions to 
the effect that the states remain free, despite 
the existence of the Taft-Hartley ban on 
union restraint or coercion, to regulate picket- 
line violence and intimidation. The second 
lies in the possibility, made more attractive 
by the troublesome problems raised by these 
very dicta, that the area of exclusive NLRB 
jurisdiction provided for in Section 10 (a) 
of the NLRA may reasonably be restricted 
to provide for a larger area of concurrent 
state-federal jurisdiction than has heretofore 
been thought possible. 


Supreme Court Dicta 


First, as to the Supreme Court’s dicta. 
In the Briggs-Stratton case the Supreme 
Court itself suggested that—even after the 
Taft-Hartley Act had outlawed union re- 
straint or coercion—the states remained free 
to regulate such union conduct. Note the 
language: 


“While the Federal Board is empowered 
to forbid a strike, when and because its 
purpose is one that the Federal Act made 
illegal, it has been given no power to for- 
bid one because its method is illegal—even 
if the illegality were to consist of actual or 
threatened violence to persons or destruction 
of property. Policing of such conduct is left 
wholly to the states. In this case there 
was also evidence of considerable injury to 
property and intimidation of other employees 
by threats and no one questions the state’s 
power to police coercion by those methods. 
[Citing Allen-Bradley.]” 


This dictum by Mr. Justice Jackson is 
plainly erroneous in some ways and unfor- 
tunately misleading in others. In the first 
place, the NLRB is obviously empowered to 
police picket-line violence of the usual type 
—the type designed to restrain or coerce 
nonstrikers or striker-replacements. Section 
8 (b) (1) (A) and the cases decided there- 
under establish this matter beyond any doubt. 
Furthermore, it was not helpful for the 
Court to cite the Allen-Bradley case as au- 


thority for the proposition that “no one ques- 
tions the state’s power to police coercion by 
those methods.” For the Allen-Bradley case 
was decided before the NLRB had been 
given power to “police coercion by those 
methods”—and Section 10 (a), giving the 
NLRB exclusive jurisdiction over all unfair 
practices, had necessarily to be read as giv- 
ing the NLRB exclusive jurisdiction over 
the unfair practice of union restraint or 
coercion. Finally, Mr. Justice Jackson makes 
no distinction between union violence which 
interferes with employer rights and that 
which interferes with employee rights. 


One of these matters is cleared up in the 
International Rice Milling case.“ There, in 
referring to available legal controls of violent 
and intimidatory union conduct, the United 
States Supreme Court, by Mr. Justice Bur- 
ton, suggests that recourse may be had either 
to Section 8 (b) (1) (A) of the NLRA or 
“to local authorities.” For purposes of this 
discussion it will be assumed that the Su- 
preme Court, by this statement, establishes 
the possibility of alternative relief, in cases 
of anion restraint or coercion, before either 
the NLRB or state authorities or, possibly, 
both; the Court now knows, as it did not 
in Briggs-Stratton, that the NLRB has power 
to police picket-line coercion. 


This position clearly raises questions as 
to the Supreme Court’s conception of the 
meaning of Section 10 (a) of the NLRA, 
and to an analysis of that provision we now 
must turn. For the statement just quoted 
from International Rice Milling suggests that 
the Supreme Court does not read Section 
10 (a) as necessarily requiring exclusive 
NLRB jurisdiction over all NLRA unfair 
practices. If Section 10 (a) does not give 
the NLRB exclusive jurisdiction over the 
unfair practice of union restraint or coercion, 
how can it be read to give the NLRB ex- 
clusive jurisdiction over any other unfair 
practice? 


Analysis of Section 10 (a) 


Section 10 (a) serves the same general 
function in the amended NLRA as it did 
in the original Wagner Act—it defines gen- 
erally the jurisdiction of the NLRB to 
prevent unfair labor practices. However, 
with the 1947 amendment came some changes 
in wording. As it appeared in the Wagner 
Act, Section 10 (a) expressly gave the 
NLRB exclusive jurisdiction over the un- 





1% NLRB v. International Rice Milling Com- 
Pany, 20 LABOR CASES { 66,346, 341 U. S. 665 
(1951). 
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fair practices defined in Section 8 of the 
act. The section then read as follows: 


“The Board is empowered to pre- 
vent any person from engaging in any un- 
fair labor practice (listed in section 8) 
affecting commerce. This power shall be 
exclusive, and shall not be affected by any 
other means of adjustment or prevention 
that has been or may be established by 
agreement, law, or otherwise.’ (Italics 
supplied.) 


As amended by the Taft-Hartley Act, 
Section 10 (a) no longer contains the word 
“exclusive.” The first sentence of Section 
10 (a) continues to read as it read in the 
Wagner Act. But the second sentence now 
reads: “This power shall not be affected 
by any other means of adjustment or pre- 
vention that has been or may be estab- 
lished by agreement, law, or otherwise.” 
Furthermore, the section now goes on to 
authorize the NLRB to cede jurisdiction 
to state agencies in restricted instances.” 


At first glance, it might be inferred that 
the deletion of the word “exclusive” was 
intended to make an important change. 
As the courts have uniformily held, how- 
ever, that was not the case.” The word 
“exclusive” was deleted for technical rea- 
ons lying in the framework of the new 
statute itself. The new statute expressly 
provided for limited action on unfair prac- 
tices in the United States district courts.™ 
Such being the case, the jurisdiction of the 
NLRB over NLRA unfair practices was in 


fact no longer exclusive, and it was there-- 


fore necessary to make a corresponding ad- 
justment in Section 10 (a). However, the 
courts have said, aside from the instances in 
which the statute itself provided for original 
recourse to the district courts in unfair 
practice cases, that the jurisdiction of the 
NLRB over such practices retained the 
same exclusive character under the amended 
NLRA as it had under the original act.” 





In principle, then, the problem of defining 
the extent to which state court jurisdiction 
has been precluded by Section 10 (a) is 


the same under both statutes. And to that 


problem we now turn. 


At a first reading, one might paraphrase 
Section 10 (a) in this way: Any human ac- 
tion—in interstate commerce—which amounts 
to one or more of the unfair practices 
listed in Section 8 of the NLRA is subject 
to the jurisdiction of the NLRB, and of no 
other tribunal, court or agency, state or 
federal. Two qualifications would of course 
have to be made: first, that the federal dis- 
trict courts could assume jurisdiction in 
the limited cases provided for in the statute; 
second, that the NLRB might in some in- 
stances cede jurisdiction to state agencies. 
But, beyond these, the NLRB jurisdiction, 
under stich a reading, would be absolutely 
exclusive. And this would be so, presum- 
ably, even where the Board refused to take 
jurisdiction.” 

Several critically important considerations 
suggest that such a broad reading of Sec- 
tion 10 (a) be rejected. The reading strains 
the language of Section 10 (a), overlooks 
the “ad:ninistrative iaw” concepts in the 
light of which the section was originally 
drafted and tends to create a highly im- 
practical and even unjust structure of labor 
relations law.” 


If this reading were adopted, it would 
throw an overwhelming burden on a single 
agency, the NLRB, with the result that 
parties involved in situations crying for 
immediate relief would in effect be denied 
relief. For there is already, in fact, far 
more delay in connection with NLRB 
unfair practice proceedings than there is in 
common law proceedings. It is true, of 
course, that the NLRB is now empowered 
to seek immediate injunctive relief against 
any NLRB unfair practice;* but neither 
the legislative history of the act, its express 





12 See footnote 3. 

13 Amazon Cotton Mill Company v. Textile 
Workers Union, 14 LABOR CASES { 64,443, 167 F. 
(2d) 183 (CCA-4, 1948). 

14 Secs. 10 (j) and (1) of the amended NLRA 
provide for original recourse to the federal dis- 
trict courts. 

1%’ Cf. Bakery Sales Drivers Local Union No. 33 
v. Wagshal, 14 LABOR CASES { 51,262, 68 S. Ct. 
630 (1948). 

1% Cf. the decision of the Minnesota Supreme 
Court in Norris Grain Company c. Nordaas, 18 
LABOR CASES { 65,999 (1950), declining jurisdic- 
tion over a boycott unlawful under state law 
because it might have been unlawful also under 
federal law. 

In WHERB v. Fred Rueping Leather Com- 
pany, 1 LABOR CASES { 18,154, 279 N. W. 673 


70 





(1938), the Wisconsin Supreme Court interpreted 
Sec. 10 (a) as being designed to insure ex- 
clusive NLRB jurisdiction only as against inva- 
sion by other federal agencies, not as against 
the assertion of jurisdiction over the same sub- 
ject matter by state courts or labor relations 
agencies. Recent Supreme Court decisions, as we 
shall presently see, reject this point of view, 
at least to the extent that it would permit con- 
current jurisdiction by state labor relations 
agencies. As pointed out in the text here, how- 
ever, these decisions do not yet go so far as to 
prohibit concurrent jurisdiction by state courts 
where such courts are applying the common 
law or general (as opposed to labor relations) 
statutes. 


18 NLRA, as amended, Sec. 10 (j). 
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language nor current NLRB practice sug- 
gests that such relief should be or will be 
sought in very many cases.” Furthermore, 
such relief can be sought, under Section 10 
(j) of the NLRA, only after the Board has 
issued a complaint; and the interval between 
the filing of charges and the issuance of a 
complaint may in itself be unduly long in 
many instances. 


Then, too, we have been told that the 
NLRB has complete discretion to dismiss 
any unfair practice case on the ground 
that prosecution will not effectuate the poli- 
cies of the act.” If the broad interpretation 
of Section 10 (a) were to prevail, common 
law rights perfectly consistent with the 
policies of the NLRA would be sacrificed, 
simply because the NLRB—perhaps mo- 
tivated by the simple desire to economize 
its limited appropriations—had decided not 
to exercise jurisdiction. ‘Surely a mature, 
serious legal system should not be allowed 
to require such a ridiculous result. 


A substantial deprivation of justice may 
occur even if the NLRB should assume 
jurisdiction over a situation in which a 
separate common law right exists. The 
situation involving the discriminatory prac- 
tices of the Newspaper and Mail Deliverers’ 
Union will serve as an illustration. That 
union caused certain employers to dis- 
criminate against employees who were ar- 
bitrarily disqualified from union membership. 
The nonunion employees in this situation 
had a cause of action in tort, under estab- 
lished common law precedents. At the 
same time, the union’s action amounted to 
an NLRA unfair labor practice, and unfair 
practice charges were in fact filed and adju- 
dicated. In Costaro v. Simons,” the New 
York Court of Appeals dismissed the com- 
mon law tort action on the theory that, 
since an NLRA unfair practice was involved, 
the complainants had to go to the NLRB. In 
consequence, the employees were denied 
their common law action with the private 
right to recover private damages which such 
a cause of action entails. The point is, 
however, that equal relief from the NLRB 
is by no means assured. For one thing, 


the NLRB might simply refuse to entertain 
jurisdiction. For another, even if the Board 
did assume jurisdiction, the remedy would 
not necessarily be as satisfactory. As is 
well known, there is no private right, no 
private remedy, under the NLRA; em- 
ployees recover money, if at all, only in the 
discretion of the NLRB, and then only 
incidentally to the NLRB’s function of 
effectuating the policies of the act. In this 
connection one might cite those cases, 
under the Wagner Act, where the NLRB 
would refuse to order an employer to give 
back pay to employees in certain instances 
in which an unlawful discharge was caused 
by union pressure. Thus the compensa- 
tion to an employee for an admitted wrong 
is nowhere near as precise and certain under 
the NLRA as it is under the common law. 
On the other side, it is difficult to see how 
the policies of the NLRA would in any way 
be frustrated by permitting private actions 
on common law rights, so long as the pri- 
vate rights and remedies did not conflict 
with the broad policies of the NLRA or with 
the effectuation of those policies by the 
NLRB. 


Another Look at 10 (a) and Cases 


In the light of these considerations, it 
will be well now to look more carefully 
at the language of Section 10 (a), with a 
view to determining whether or not a 
straightforward reading of the section and 
of the concepts and theories which it em- 
bodies requires an ouster of state court jur- 
isdiction over all situations which amount 
to both NLRA unfair practices and common 
law torts, or violations of other pre-existing 
state law. Such an analysis may help to 
explain the Supreme Court’s reasons for 
accepting, in International Rice Milling, the 
possibility of dual relief in unfair practice 
cases. 

Section 10 (a) gives the NLRB power to 
prevent the unfair labor practices listed in 
Section 8. Viewed against the background 
of administrative law concepts, which are 
always relevant in analyzing legislation such 





1% Rarely, if ever, has the NLRB sought pre- 
liminary relief under Sec. 10 (j) in even the 
cases involving the most outrageous types of 
mass picketing, violence and other forms of 
coercion of employees. 

2 Haleston Drug Stores, Inc. v. NLRB, 19 
LABOR CASES { 66,187 (CA-9, 1951), cert. den. 
(October 8, 1951). 

1 Cf. Jaffee v. Newspaper & Mail Deliverers’ 
Union, 19 LABOR CASES { 66,285, 97 F. Supp. 443 
(DC N. Y., 1951), which refers to the various 
NLRB proceedings. 
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2219 LABOR CASES { 66,295, 98 N. E. (2d) 454 
(1951). According to the New York T'imes, De- 
cember 12, 1951, p. 66, the United States Su- 
preme Court has denied certiorari in Ryan v. 
Simons, a companion to Costaro. It is impos- 
sible, from the brief notice in the Times, to 
Say anything further at this time about the sig- 
nificance of the denial of certiorari. In any 
event, as is well known, a denial of certiorari 
does not necessarily mean approval by the 
Supreme Court of the decision below. 

2 Cf. New York & Porto Rico 8. 8., 34 NLRB 
1028 (1941). 
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as the NLRA, this word “prevent” may be 
the key at once to plumbing the Congres- 
sional intent in Section 10 (a) and to reach- 
ing some reasonable conclusion as to the 
scope of the section. When used in connec- 
tion with administrative action, even of the 
“quasi-judicial” type, the term “prevent” has 
connotations different from those surround- 
ing our ordinary concepts of enforcement 
of legislation through traditional judicial 
process, and certainly different from those 
which might apply in using the word “pre- 


vent” to describe what the common law 
has classically done. 
An administrative agency has a more 


positive, more aggressive, broader and more 
ambiguous role than a conventional court. 
The agency investigates, prosecutes and 
decides; the conventional court merely de- 
cides. Further, even the process of deciding 
differs as between the court and the agency. 
The difference, while one of degree, is never- 
theless important. When the agency “de- 
cides,” it does so, often, within an orientation 
of discretionary reasoning which makes it 
seem more like a legislature or a branch 
of the administration than a court. To 
speak of “preventing” unfair practices, then, 
is to speak in the light of these considera- 
tions; for the Wagner Act, which intro- 
duced this word into the NLRA, was 
framed in terms of these administrative law 
concepts. Thus we see that the NLRB has 
always been thought of as an agency conceived 
to effectuate uniformly over the nation a 
broad national policy. This view was what 
lay behind the Hearst™* and Republic Avia- 
tion cases,” to mention only two of the 
decisions of the United States Supreme 
Court which established the more positive, 
aggressive and discretionary power of the 
NLRB. With these conceptions one must 
contrast the more narrow concept that a 
traditional court in the ordinary common 
law case only “finds the law,” and in a 
modest case-by-case way, applies that law 
to correct the harm done to a legally pro- 
tected interest. 

The term “prevent,” as used in Section 
10 (a), may therefore reasonably be read 
as a kind of term-of-art. To it may be 
attributed a meaning different from the 
meaning which attaches to the term “ad- 
judicate.” Section 10 (a) does not say that 
only the NLRB may adjudicate in fact situa- 
tions which contain the elements of NLRA 
unfair practices. It says something which 








must be regarded as materially different—it 
says that only the NLRB may prevent the 
unfair labor practices listed in Section 8 of 


the NLRA. 


The importance of these observations 
lies in their implicit suggestion that Section 
10 (a) does not preclude traditional court 
action, based on common law or pre-exist- 
ing state statutes, merely because such 
action may take place in a case involving 
conduct which happens to amount also to 
an NLRA unfair labor practice. A court 
acting in such a case is simply deciding 
whether or not a private right or interest 
has been unlawfully violated. Its decision 
is basically narrow and precise. Plaintiff 
recovers or does not recover; he gets relief 
or he gets no relief. With these considera- 
tions in mind we may now turn to the cases 
once again, testing them in the light of our 
analysis, and the analysis against the cases. 

While the foregoing approach justifies the 
North Carolina court’s decision in the Erwin 
Mills case, it may clash with the decision 
of the New York Court of Appeals in Costaro 
v. Simons, where, as we have seen, a tort 
action was dismissed on the ground that it 
alleged facts amounting to an NLRA unfair 
labor practice. In dismissing the action, the 
Court of Appeals merely observed, in a 
per curiam decision, that the complaint al- 
leged facts which amounted to NLRA 
unfair practices, and then went on to say 
that the complainants were therefore under 
a duty to pursue the administrative rem- 
edies set out in the act. Along with these 
brief remarks the court cited a number of 
cases under the Railway Labor Act and a 
few under the NLRA. Strangely enough, 
the Court of Appeals did not cite the cases 
under the NLRA which would seem to be 
most immediately relevant to its decision. 
The cases cited by the Court of Appeals 
were in fact almost irrelevant. These cases 
involved two kinds of questions: first, those 
under the Railway Labor Act™ involved 
the question whether suits based on that act 
could be brought in state courts rather than 
before the agencies set up by the act; de- 
cisions of the United States Supreme Court 
on this question hold at most that such suits 
must be brought before the appropriate 
administrative agencies only in those in- 
stances where the dispositions will affect 
future collective bargaining patterns; where 
the disposition will simply settle a private 
right which does not tend to set a pattern 





2* NLRB v. Hearst Publications, Inc., 8 LABOR 
CASES { 51,179, 322 U. S. 111 (1944). 

2% Republic Aviation Corporation v. NLRB, 9 
LABOR CASES { 51,199, 324 U. S. 793 (1945). 
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2 Switchmen’s Union v. National Mediation 
Board, 7 LABOR CASES { 51,164, 320 U. S. 297 
(1943). 
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for the industry as a whole, these decisions 
hold, actions arising under the Railway Labor 
Act may still be brought in the courts.” 
It seems obvious that such decisions by the 
United States Supreme Court cannot pos- 
sibly require the decision reached in the 
Costaro case. 

The same seems true of the second cate- 
gory of cases cited by the Court of Appeals. 
These were cases holding either that the 
NLRB is itself the judge, in the first instance, 
of its jurisdiction over matters arising under 
the NLRA;* or that the federal district 
courts have no more power to take juris- 
diction over NLRA unfair practice cases 
today than they had under the Wagner Act.” 
Here again one is compelled to conclude 
that the ‘cases cited are not appropriate 
authority for the decision reached in Costaro. 


THER decisions of the United States 

Supreme Court—decisions not cited by 
the Court of Appeals—while more closely in 
point, likewise do not require the result 
reached in. Costaro. Although a loose analysis 
of these decisions might conclude that they 
foreclose all state action on matters which 
amount to NLRA unfair practices, a more 
attentive analysis will reveal that the Su- 
preme Court has not yet gone that far. 

These more relevant Supreme Court de- 
cisions hold as follows: 

(1) That the states generally may regu- 
late conduct left unregulated by federal 
legislation.” (This category of decision is 
obviously not determinative of the present 
issue. ) 

(2) That the states may limit conduct 
permitted by the federal legislation—for 
example, compulsory unionism—where the 
federal legislation implicitly or explicitly 
accepts the possibility of such state action.” 
(This type, too, does not require the decision 
handed down in Costaro and need not be 
discussed further.) 

(3) That the states may not enact legisla- 
tion which is inconsistent or in conflict with 


federal law.” (Once again this type of 
decision is inapplicable in the present dis- 
cussion, for we are concerned here only with 
state regulation which is consistent with 
federal law.) 

(4) That provisions of a state labor rela- 
tions statute, administered by an adminis- 
trative agency, may not, in the absence of 
a statutorily authorized cession of jurisdic- 
tion by the NLRB, be applied to govern the 
labor affairs of an interstate employer—and 
it makes no difference whether the provisions 
of state law are generally similar to those 
of the federal law.*-These, of course, are 
the decisions which would at first glance 
seem most clearly to require the result 
reached in Costaro. 

However, when the three decisions so 
holding are examined more carefully it will 
be seen that they differ in basically impor- 
tant ways from the general situation pre- 
sented in Costaro. These three decisions— 
Bethlehem Steel, LaCross Telephone and 
Plankinton Packing—all involved action by 
state administrative agencies, pursuant to 
general labor relations statutes analogous to 
the NLRA. The administrative agencies in- 
volved in those cases operate under a con- 
cept of administrative discretion as broad 
as that applicable to the NLRB. Their 
function is as positive and aggressive as 
that of the NLRB. They are policy makers 
and policy effectuators. Most important of 
all, the breadth of their discretion—the room 
they have in which to shift and adjust— 
makes it virtually inevitable that there 
would be more or less substantial differences 
in the respective approaches of the state and 
national boards to the same problems, even 
though they might all operate under sub- 
stantially similar, and correspondingly gen- 
eral and vague, statutory directives. Finally, 
all these agencies are concerned with setting 
“patterns of industrial relations” which op- 
erate in futuro, a fact which is especially 
evident in, say, the establishment of bar- 
gaining units. 





2 For the cases establishing this, the eurrent 
rule, see Slocum v. Delaware, Lackawanna’ & 
Western Railroad Company, 18 LABOR CASES 
{ 65,694, 339 U. S. 239 (1950), and Southern Rail- 
way Company v. Order of Railway Conductors, 
18 LABOR CASES‘ 65,695, 339 U. S. 255 (1950). 

28 Meyers v. Bethlehem Shipbuilding Corpora- 
tion, 1 LABOR CASES { 17,024, 303 U. S. 41. 

2 Case cited in footnote 13. The Court of 
Appeals cited a number of other cases, without 
explaining their bearing on the problem. In 
the absence of such an explanation it has proved 
impossible, solely from an examination of those 
cases, to understand how they made it neces- 
sary for the Court of Appeals to decline juris- 
diction. 


The Developing Law 


%® Allen-Bradley Local v. WERB, cited in foot- 
note 7; Briggs-Stratton, cited in footnote 8. 

3 Algoma Plywood & Veneer Company v. 
WERB, 16 LABOR CASES { 65,013, 336 U. S. 301 
(1949). 

82 Hill v. Florida, 9 LABOR CASES { 51,208, 325 
U. S. 538 (1945); UAW v. O’Brien, 18 LABOR 
CASES { 65,761, 339 U. S. 454 (1950); Amalga- 
mated Association of Street Railway Employees 
v. WERB, 19 LABOR CASES { 66,193 (1951). 

3 Bethlehem Steel Company v. NYSLRB, 12 
LABOR CASES { 51,245, 330 U. S. 767 (1947); La- 
Crosse Telephone Company v. WERB, 16 LABOR 
CASES { 64,913, 336 U. S. 18 (1949); Plankinton 
Packing Company v. WERB, 17 LABOR CASES 
{ 65,595, 338 U. S. 953 (1950). 
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This high probability of more or less 
conflicting “industrial patterns,” tracing to 
the large areas of discretion enjoyed by 
the various labor relations agencies, was 
undoubtedly a critical factor in the Supreme 
Court’s decisions in Bethlehem Steel and 
LaCrosse Telephone ; and, since the four-word 
ber curiam opinion in Plankinton cited only 
those two cases as authority for the decision, 
the same probability must be regarded as 
one of the critical factors in Plankinton too. 
Thus, in Bethlehem Steel™ the probability 
of conflict, inherent in the large discretion 
vested in the state and federal agencies, 
was emphasized as follows: 


“Each [the federal and state governments] 
has delegated to an administrative authority 
a wide discretion in applying [the] 
plan of regulation to specific cases, and they 
are governed by somewhat different stand- 
ards. Thus, if both laws are upheld, two 
administrative bodies are asserting a dis- 
cretionary control over the same subject 
matter. They might come out with 
the same determination, or they might 
come out with conflicting ones as they have 
in the past.” 

The point is driven home in LaCrosse; 
where the decision in Bethlehem Steel is 
referred to in these words: 

“' . . we thought the situation too fraught 
with potential conflict to permit the intru- 
sion of the state agency. 


There is much more language, too extensive 
and complex for reproduction here, which 
suggests that both Bethlehem and LaCrosse 
were based on the Supreme Court’s fear that 
the wide areas of discretion open to the 
state and national agencies created almost 
inevitable conflict—conflict which would 
have frustrated the hopes of national uni- 
formity in labor relations policy which 
rates so highly with the Supreme Court. 
If it is this fear which explains those de- 
cisions, it would seem that they in no sense 
require a similar result where a state court, 
as contrasted to a state labor relations 
board, applies the common law or a general 
state statute, as contrasted to a state labor 
relations act, in a situation which happens 
to involve facts also amounting to an NLRA 
unfair labor practice. 

For the danger of frustration of, or con- 
flict with, large patterns of national labor 
policy is not to be anticipated from the 
allowance of private actions in state courts. 
Such actions occur in a narrow context; 
they involve a precision in terms of relief 
and remedy which differs essentially from 


the amorphous and resilient variability as- 
sociated with administrative agencies, and, 
perhaps most important, the effects of state 
court action “look backward” rather than 
forward—they do not, in other words, estab- 
lish large patterns of industrial relations, 
as administrative agencies are supposed to 
do. The state court, in applying the com- 
mon law or a general state statute, gives 
judgment for or against the plaintiff on the 
precise and narrow facts before it; or it 
grants or withholds injunctive relief in the 
specific case. The rule is of course an 
indication of what may be expected from 
the same court in similar cases, but this 
merely reflects the modest operation of 
precedent and stare decisis; it by no means 
achieves the stature of the aggressive, pattern- 
making role of administrative agencies. 


Conclusion 


It would seem then that nothing in 
Section 10 (a) of the NLRA or in the 
applicable precedents of the Supreme Court 
precludes private actions in state courts in 
prosecution of rights traceable to the com- 
mon law or to general (as opposed to 
labor relations) legislation. Such being the 
case, the Erwin Mills decision and the Su- 
preme Court dicta in Briggs-Stratton and 
International Rice Milling would seem to 
reflect sound law, while the decision of the 
New York Court of Appeals in Costaro v. 
Simons would seem dubious. Of course, if 
a complaining party attempts to enforce 
in state courts rights traceable solely to 
the NLRA—and not independently to the 
common law or general state statutes—the 
action should be dismissed: Section 10 (a) 
and the decisions in Bethlehem, LaCrosse 
and Plankinton would seem to be conclusive 
on this point, even though, en their facts, 
they might be restricted to instances of re- 
lief sought before a state labor relations 
agency on the basis of a state labor re- 
lations statute generally similar to the 
federal legislation. Furthermore, if the 
right, sought to be established in the state 
court, would in any way conflict with the 
federal law, again the state action should 
be dismissed: on this the Supremacy Clause 
of the Constitution is conclusive. But the 
mere circumstance that the facts involved 
in a state action also amount to an NLRA 
unfair practice should not preclude action 
before a state court, where the latter action 
traces to an independent legal sanction— 
common law or statutory. 





*% Cited in footnote 33. 


74 











85 Cited in footnote 33. 
January, 1952 @ Labor Law Journal 








rc ey & ee et et 


="o rns2 04 


iy 








Twa evr Wo OS SC OR eae OSS OS OSS ele eeté‘le 


as ww F wee Te Ole CUCU OC we wa We ww Ww ewe lUUUrlCUOD CUO UTlU NO CC 





Rank and File 













News of Work 
and Working People 





Meetings of Labor Men 


New York University Conference.—This 
one-day, wage and salary stabilization con- 
ference on January 19 has been planned to 
meet the need “for a forum at which the 
basic theories and planning of Wage Sta- 
bilization can be presented and analyzed.” 
It has been organized by the Division 
of General Education and the Institute of 
Labor Relations and Social Security of 
New York University to present the four 
major aspects of the wage stabilization 
problem, namely, (1) health, welfare and 
pension funds, (2) General Regulation 5, 
(3) incentive plans and (4) commissions 
and bonuses. 

The conference will consist of a formal 
presentation of each of these aspects, fol- 
lowed in each case by a question-and-answer 
period, during which registrants may seek 
answers or opinions concerning their par- 
ticular problems from the speakers and a 
panel of experts. 

Presiding over the conference will be 
Chairman Emanuel Stein, executive direc- 
tor of the Institute of Labor Relations and 
Social Security, New York University. The 
principal speakers will be: John W. Mc- 
Connell, public member of the national WSB, 
Region II; Hiram S. Hall, industry mem- 
ber of the national WSB; E. Robert Liver- 
nash, Director of Case Analysis, national 
WSB, Region I; and Benjamin C. Roberts, 
consultant, national WSB. 

The conference, to be held at the Hotel 
New Yorker, New York City, is scheduled 
to begin at 10:00 a.m. and to adjourn at 
5:15 p.m. 


Ohio Personnel and Executive Confer- 
ence.—Another one-day meeting of labor 
men—that of the Eleventh Northern Ohio 
Personnel and Executive Conference—will 
be held on January 18 at the Hotel Carter 
in Cleveland. 





Rank and File 





The program will be devoted largely to 
emergency manpower matters and will be 
highlighted by luncheon and dinner meet- 
ings. Clifford F. Hood, executive vice 
president of United States Steel Company, 
Pittsburgh, and Dr. Arthur S. Flemming, 
assistant director in charge of manpower 
problems, Office of Defense Mobilization, 
will address the luncheon and dinner meet- 
ings of the conference, respectively. 


The morning and afternoon sessions will 
be devoted “to supplementary training for 
new industrial supervisors, wage and salary 
stabilization problems, organization plan- 
ning, and manpower administration.” 


New York City Bar Association.—An 
“Author Meets the Critics” discussion of 
Walter Gordon Merritt’s recent book, “The 
Truth About Labor Relations: 50 Years 
of Labor Relations,” will be presented by 
the Association of the Bar of the City of 
New York on January 16 it was announced 
recently. 


The panel of speakers will include Mr. 
Merritt, the author; Arthur J. Goldberg, 
general counsel to the CIO; Charles S. 
Hamilton, Jr., of Sullivan and Cromwell 
(expressing management’s viewpoint); and 
Martin Stone, moderator for the discussion 
and producer of radio and _ television’s 
“Author Meets the Critics” production. 


Union Strength 
in New York City 


Nine out of ten manufacturing and 
public utilities workers organized. 


That is one of the by-product findings 
of a wage survey made by the United 
States Bureau of Labor Statistics as of 
April, 1951. Other figures covering union- 
ization in New York City’s major industry 
groups also show that the working people 
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UNION SECURITY: 1950-1951 
(As evidenced in a survey of 2,651 collective bargaining agreements 
covering 5,581,000 workers) 





By industry 


By affiliation 





Types of union security => 


facturing | facturing 


Inde- 
pendent 


Nonmanu- 





Union shop: 
Per cent of agreements 59 
Per cent of workers...... 57 


Membership maintenance: 
Per cent of agreements 16 
Per cent of workers 

Sole bargaining: 

Per cent of agreements...... 
Per cent of workers 


64 33 
60 5 25 





Covered by check-off: 
Per cent of agreements 


Per cent of workers........ , 78 











47 





| 
| 
| 
| 
| 





Source: United States Department of Labor, Bureau of Labor Statistics 





of this eastern seaboard metropolis are well 
represented by labor unions. 

Three fourths of the employees of the 
middlemen—the wholesale trade—for exam- 
ple, are unionized (office workers excluded). 
In the service industries, four out of five 
of the nonoffice employees surveyed were 
under union contracts. Included in these 
industries were radio broadcasting and tele- 
vision, movies, hotels, automobile repairs, 
personal services, business services, engi- 
neering and architectural services and non- 
profit membership organizations. 


In the typically “white collar’ fields— 
insurance, finance and real estate—three 
fourths of the employees were office work- 
ers; however, of the remaining quarter, 
six out of ten were union members. AIl- 
though few office workers were found to 
be unionized in most lines, those surveyed 
in the utilities field had organized to the 
extent of two thirds of their number; in the 
retail field, to two fifths. 


Only firms employing 100 or more per- 
sons in manufacturing, retailing and utili- 
ties, or 50 or more in wholesaling and the 
other industry groups were included in the 
study. As a result, the ratios of unioniza- 
tion may be higher than they would be if 
all firms were surveyed. In the case of 
manufacturing, however, the nine-out-of-ten 
ratio is probably more accurate since small 
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plants are inclined to be more highly organ- 
ized, especially in the apparel and printing 
industries which employ almost half of the 
city’s manufacturing workers. 


Increased Old-Age Benefit 
Payments to Be Realized Soon 


New maximum pension of $80 will go 
to $300-a-month wage earners. 


The 1950 Social Security Law amend- 
ments provided that a worker must be 
covered by the act for at least six calendar 
quarters (a quarter being a three-month 
period beginning January 1, July 1 or Octo- 
ber 1) after 1950 to become eligible for 
increased benefits. As a consequence in- 
creased monthly old-age insurance payments 
will go to thousands of workers throughout 
the United States in the near future. 


Maximum benefits of $80 a month for 
life will be received by persons whose 
social security tax payments totaled $81 for 
18 months work in covered industries. 
Since the amount of the pension is deter- 
mined by monthly income, a recipient of 
the maximum benefit must have earned 
$300 or more a month. However, a worker 
may earn as little as $50 for each calendar 
quarter and still be insured for the six 
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quarters, but the amount of his benefit will 
be determined accordingly. 

The wife and children of the pensioner 
are also provided for under the law. Thus, 
in the case of a retired worker who receives 
the maximum benefit, his wife will be paid 
$40 if she is 65 or older and each child 
under 18 years of age will receive $30 a 
month. 


Wage Board Approves Raises 
to Rubber and Metal Workers 


Triple time pay for holiday-work pro- 

posal not allowed. 

General, cost-of-living and shift-differen- 
tial pay increases negotiated for CIO work- 
ers in the “Big Four” rubber companies 
were given the necessary “green light” of 
approval last month by the Wage Stabiliza- 
tion Board. A breakdown of the “package” 
13-cent raise shows that six cents each 


were assigned to the general and cost-of- 
living categories and one cent to shift dif- 
ferentials, The increases also were made 
retroactive: to July and August, the effec- 
tive dates of the coritracts, in the case of 
general increases and to October 15, the 
date of the last published BLS index, in 
the case of cost-of-living raises. A proposal 
of U. S. Rubber and the union, however, 
to pay triple time instead of double time 
for work performed on “six specified holi- 
days” was disapproved by an eight-to-four 
vote of the Board. 

Metal workers similarly received the 
Board’s sanction of general and cost-of- 
living increases totaling eight cents an hour, 
plus a seven-cent job-reclassification boost 
and tandem increases based on those in- 
creases. In most cases, the raises are dated 
back to the expiration dates of the old 
contracts. Other issues concerning vacation 
pay, pension proposals and increased shift 
differentials were postponed by the Board 


Acme 


New contract negotiations began last month between leaders of the steel industry and 
the United Steelworkers of America (CIO). Topping the list of 22 union demands is a 


substantial pay raise. Big steel company heads, however, indicated they will take a 
firm stand against any such raise because of lowered profits. Among those present at 
negotiations are (left to right): C. F. Hood, vice president of U. S. Steel; Philip Murray, 
CiO president and leader of the million-member United Steelworkers’ Union; John A. 
Siephens, vice president of U. S. Steel industrial relations; and Dave McDonald, 
secretary-treasurer of the union. 
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Roger Lowell Putnam receives warm congratulations after being’ sworn in as the new 
Economic Stabilization Administrator. He succeeds Eric Johnston. Offering their con- 
gratulations from left to right are: Defense Mobilizer Charles Wilson; Price Stabilizer 


Michael DiSalle; Johnson; Putnam; and Chairman of the Wage Stabilization Board, 


Dr. Nathan Feinsinger. 
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for further study. Approximately 25,000 
metal workers, members of over a dozen 
unions, will be affected by the applications. 


International Union Receives 
$100,000 CIO Contribution 


Fund will aid union building activities 
in under-developed areas. 


A contribution of $100,000 “to help an 
international labor program of building 
strong democratic trade unions in under- 
developed areas of the world” was an- 
nounced recently by President Philip 
Murray of the CIO. The money is being 
turned over to the International Confed- 
eration of Free Trade Unions, to which 
both the CIO and the AFL are affiliated. 


The donation, based on decisions made 
by CIO leaders during the union’s Novem- 
ber convention, is for the first year of the 
ICFTU campaign, which is to be financed 
by $700,000 in special contributions from 
its affiliates during the next three years. 
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In commenting on the donation, Jacob 
S. Potofsky, chairman of the CIO Inter- 
national Committee and president of the 
Amalgamated Clothing Workers of Amer- 
ica, stated: “The money contributed by the 
CIO and other free democratic trade unions 
in other areas of the world will be used for 
(1) the establishment of trade union train- 
ing centers; (2) the preparation and dis- 
tribution of literature on trade union methods 
and aims; and (3) the development of union 
organizational activities in the various in- 
dustries and trades throughout the under- 
developed areas.” 


A Fair Warning— 


The Bureau of Labor Statistics gives 
early notice of new index in 1953. 


So that parties using the Consumers’ 
Price Index as a basis for cost-of-living 
adjustments under union contracts may 
have sufficient time to arrange a shift to 
a revised index when it becomes available 
in 1953, the Bureau of Labor Statistics 
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announced its plans recently for establish- 
ing the new index. 


The Bureau pointed out that both the 
“old series” and “adjusted series” Con- 
sumers’ Price Index will be continued 
throughout 1952. However, when the re- 
vised Consumers’ Price Index is published 
early in 1953, it will be the only official 
Consumers’ Price Index of the BLS. The 
Bureau’s decision to continue the “old series” 
as well as the “adjusted series” during 1952 
was based in part upon the Wage Stabiliza- 
, tion Board’s acceptance on October 4 of 
new contracts based upon either the “ad- 
justed” or the “old” series. 


Union **College’’ Produces 
Future Labor Leaders 


Institute is first union effort to train per- 
sons for specific staff jobs. 


The Training Institute of the Interna- 
tional Ladies’ Garment Workers’ Union 
(AFL) conducted its second one-year term 
in 1951 for potential union leaders. The 
institute is the first union effort to train 
young people, with or without union experience, 
for specific staff jobs within the union. 

The need for a labor college for the labor 
movement as a whole was first cited by the 
ILGWU in 1937. The present institute was 
later authorized by the ILGWU in 1947 at 


its annual convention. 


The role of the institute is to train young 
people for specific staff jobs, such as local 
| managers, business agents or organizers. 

“ However, in line with the experience gained 
from the leadership training course and the 
utilization of available facilities, the insti- 
tute has also undertaken several supple- 
mentary projects. Among these is the brief 
refresher course for officers given by the 
institute. 


Training at the institute consists of both 
classroom and field work. The classroom 
work runs daily and is divided into lectures 
and workshops. The lectures cover general 
subjects and specific union and industry 
questions, such as economics for workers; 
labor legislation and history; collective bar- 
gaining and agreements; and political action 
techniques. Through the workshop, which 
provides instruction in speech, public rela- 
tions, radio script-writing and broadcasting, 
theory is converted into practice. 

Possibly the most profitable part of the 
training is the two field work assignments. 
Here an attempt is made to expose the 
students to the widest possible variety of 
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Recent Appointments 


Federal Security Agency.— Donald W. 
Smith as Director of Personnel in the 
Federal Security Agency. Formerly, Mr. 
Smith had served as Consultant to the 
Administrator on personnel management 
matters since September 17. 


Railroad Wage Board.—Walter T. Nolte 
and Francis A. O’Neill, Jr. as members of 
the three-member Railroad and Airline Wage 
Board. The third member and chairman, 
Nelson M. Bortz, was appointed several 
months ago. Mr. Nolte is Chief of the 
Litigation Branch, Office of Alien Property 
in the Department of Justice; Mr. O’Neill, 
a member of the National Mediation Board. 
Both have assumed their new positions as 
added duties for which they will receive no 
additional pay. 





situations. If practicable, a student is as- 
signed to large, well-organized locals in a 
large city for one period and to a small 
local in a small town for the other. During 
their tour in the field students are placed 
into day-to-day operations of the locals as 
much as possible. For example, in the 
more highly organized centers, the student 
visits shops to receive complaints; observes 
piece-price settlements; participates in picket 
lines; sits in on contract committee, execu- 
tive, local and mass meetings; checks on 
overdue vacation payments or unemployment 
insurance rights; observes NLRB hearings; 
attends plant conferences on engineering 
problems; and helps put on union shows. 
On the other hand, in the small locals the 
student may receive a more concentrated 
experience as a full-time organizer. 

Minimum requirements of applicants for 
leadership training include a high school 
education or its equivalent, age between 21 
and 35 years and a doctor’s certificate of 
health. No limitations are placed on home 
locality, marital status, sex, religion or race, 
and candidates need not have experience in 
the garment industry. However, consider- 
ation is given to atiy previous union con- 
nections, previous activities and interests, 
reasons for wanting to attend the institute 
and the applicant’s progressive political ideas. 
In addition, two fundamental qualifications 
are sought in each applicant, namely, lead- 
ership ability and “sticking power” (dedi- 
cation to the trade-union movement). There 
is no tuition charge; however, students must 
be able to finance themselves during the one- 
year course. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6.50 for 12 monthly issues. Write for sample copy. 


Recent Tax Topics: 


Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 
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Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
aging, labeling, storage, and distribution of foods, with 

Recent sera respect to nutrition, health, and the general public wel- 

Standard making . sas . . +s . 

Product liability law fare, in addition to notes on legislative, administrative 

Refilled prescriptions and judicial developments. Issued monthly; subscription 

Ps ered gga rate—$10 a year, including binder for year's issues. 

Multiple seizures Sample copy sent on request. 

Fraud in food cases 

Barbiturate control 

False advertising 
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Insurance Law Journal 

Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. Issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send 
for a sample copy. 


Recent Issues Discussed: 
Dram shop legislation 
Excess liability 
Unlicensed insurers 


All Published by 
ComMMERCE, CLEARING, HOUSE,.INC., 


AYR ns nny Ninny 


PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 





When requesting sample copies, please address JLV1 





Misstatement of age 
Subrogation 
Comparative negligence 
Obligation to defend 
Selling the agency 
Synchronous death 





A LOOK BACK 


—to January 25, 1950 


| ) NDER the original Fair Labor Stand- 
ards Act, it was held that a window washer’s work affected 
interstate commerce because the tenants of the building ran 
an interstate insurance business, and, presumably, stared out 


the windows for inspiration. 


When the 1949 amendments to the FLSA became effective 
on January 25, 1950, two things happened at once. Workers 
‘still covered got substantially higher benefits, but at the same 
time about a million employees like the window washer found 
they were no longer covered by the act at all. In the words 
of one commentator, the amendments gave “more for fewer.” 





rg. 

I HOSE covered by the act got a new 
wage floor of 75 cents instead of the 40-cent minimum which 
had been in effect since the original act’s passage in 1938. At 
the time it was estimated that about a million and a half 
workers got immediate increases because of this change, and 
undoubtedly millions of others got increases to maintain exist- 
ing differentials. 

The original act covered workers in industries “necessary 
to production of goods for commerce.” Because of the window 
washer, and a number of similar court cases, Congress sharp- 
ened the language to cover only workers “in any closely related 
process or occupation directly essential to the production” of 
goods for commerce. In addition, the amendments provided a 
series of specific exemptions, from logging companies with 


12 or less employees to companies operating taxicabs. 


Y 
CLoNGRESS also gave a very specific 
definition of the “regular rate of pay” in the amendments, to 
end for all time the claims which had led to passage of the 
Portal-to-Portal Act. The amendments also approved con 


tracts which provide a fixed weekly wage for workers whose 
hours fluctuate from week to week. 


Finally, the amendments broadened the prohibition of 
child labor by extending it to all establishments “in commerce.” 
Employment of minors between 16 and 18 was forbidden in 
occupations which the Secretary of Labor may declare hazardous. 
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